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TAKINGS FEDERALIZATION 

GERALD S. DICKINSON† 

ABSTRACT 

Federal constitutional law exerts an outsized role and influence over 
state constitutional law. In takings, Supreme Court jurisprudence has dom-
inated state court interpretations of analogous state constitutional takings 
provisions. This does not mean, however, that the Supreme Court always 
leads and the state courts always follow. At times, the opposite is true. 
There is, indeed, an underappreciated and under addressed role reversal in 
which the Supreme Court follows the lead of state courts. State takings 
doctrines have, on limited occasions, influenced federal takings jurispru-
dence. This federalization of takings is a distinct feature of judicial dual 
sovereignty where the Supreme Court consults, borrows, and adopts state 
court doctrine as a primary source to interpret the Takings Clause and es-
tablish or clarify existing federal takings jurisprudence. 

This Article illuminates how federal takings jurisprudence is devel-
oped through the state courts by highlighting a few prominent, and a cou-
ple obscure, takings rulings where the Supreme Court formulated its exac-
tions jurisprudence and analyzed intricate just compensation and damages 
questions by borrowing well-established state constitutional takings doc-
trines. This Article identifies these often unrecognized examples of takings 
federalization and suggests that the practice of the Supreme Court looking 
to state courts and state constitutional law for guidance should be afforded 
greater attention and recognition in the scholarly literature. 
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INTRODUCTION 

Historically, the Supreme Court’s federal takings jurisprudence has 
heavily influenced state court interpretations of analogous state constitu-
tional takings provisions. This does not mean, however, that the Supreme 
Court always leads and the state courts always follow. At times, the oppo-
site is true. There is, indeed, an underappreciated role reversal that occurs 
when the Supreme Court follows the lead of state courts, and state takings 
doctrines influence federal takings jurisprudence. This federalization of 
takings (takings federalization) is a distinct, but rare and overlooked, fea-
ture of judicial federalism where the Supreme Court consults, borrows, or 
adopts state court doctrine as the primary source to interpret the federal 
Takings Clause and develop federal takings jurisprudence. 

This Article illuminates how several lines of federal takings jurispru-
dence were developed through the state courts by highlighting a few prom-
inent, and a few obscure, takings rulings where the Supreme Court formu-
lated its exactions jurisprudence and analyzed intricate just compensation 
and damages questions by borrowing well-established state constitutional 
takings doctrines. For example, the Supreme Court established a new ex-
action standard in Nollan v. California Coastal Commission1 and Dolan v. 
City of Tigard2 by borrowing and adopting well-established doctrines 
shared uniformly by the states.3 Likewise, in the late 1880s the Supreme 
Court relied heavily on state supreme court rulings to guide its analysis of 
federal constitutional questions related to just compensation and damages. 
This Article identifies these under addressed episodes of takings federali-
zation and suggests that the Supreme Court’s practice of looking to state 
courts and state constitutional law for guidance should be afforded greater 
attention and recognition in scholarly literature.4 

  

 1. 483 U.S. 825 (1987). 
 2. 512 U.S. 374 (1994). 
 3. See id. at 389–91.  
 4. I do not purport to offer an exact “head count” of takings federalization cases. There may 
be others, although to the best of my knowledge, Nollan v. California Coastal Commission and Dolan 
v. City of Tigard are the most prominent, with very few other known examples where the Supreme 
Court borrows directly from the state courts. Nevertheless, the quantity of instances where the Su-
preme Court engaged in the practice of federalization is of no concern to this Article. Instead, it is the 
content and substance of the practice that should be of great interest to scholars of takings jurispru-
dence. 
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This Article proceeds in three Parts. Part I briefly surveys the gravi-
tational force of federal constitutional law leading state courts to become 
perpetual student followers of the Supreme Court’s federal constitutional 
law teachings.5 A vast and wide body of American law is influenced by 
federal courts, legislation, and constitutional law, especially Supreme 
Court jurisprudence. State courts tend to mimic the Supreme Court’s ana-
lytical frameworks, tests, tiers of scrutiny, standards of review, and sub-
stantive decisions on individual rights. Part I also attends to the less rec-
ognized but equally important explanation of how state constitutionalism 
in our modern system of American federalism encourages and facilitates 
state courts leading federal constitutional law. 

Part II explores how state courts are heavily influenced by Supreme 
Court takings jurisprudence when interpreting state constitutional takings 
clauses. This pattern of following fits neatly with the dominant trend of 
lockstep interpretation practices across state constitutional law jurispru-
dence. There are a few exceptions from lockstep takings, including the 
Supreme Court’s seminal Kelo v. City of New London6 decision. Part II 
then turns to takings federalization by highlighting how the Supreme Court 
heavily consulted and outright borrowed from state court doctrines to es-
tablish new federal takings doctrines. 

Part III explores various observations and implications of takings fed-
eralization. For example, takings federalization allows the Supreme Court 
to rely on an existing market of state-level judicial reasoning and contested 
ideas across state courts in choosing which approach to adopt. In some 
cases, the federalization of takings doctrine respects state court innovation 
and harnesses the creativity associated with the diversity of judicial feder-
alism. When the Supreme Court relies on or outright adopts the laboratory 
results of state court experiments before federalizing a doctrine, it may 
placate concerns over federal supremacy. Because existing property rules 
derive from independent sources of state law, with which state courts are 
most familiar and best equipped to articulate and develop, takings federal-
ization may also fit aptly with principles of background state law. How-
ever, there are also drawbacks to the federalization process. Takings fed-
eralization risks inappropriately nationalizing takings doctrines that can-
not be properly applied to background state principles across diverse state 
property laws and rules. Further, if the importance of the Constitution is 
improperly attributed to state judicial doctrines, federalization may agitate 
rather than placate federal–state tensions.  

  

 5. Scott Dodson, The Gravitational Force of Federal Law, 164 U. PA. L. REV. 703, 705 (2016). 
 6. 545 U.S. 469 (2005). 
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I. FEDERAL GRAVITATIONAL FORCE AND STATE CONSTITUTIONALITY 

A. The Law of Federal Gravity 

There exists a “gravitational force” in federal law and Supreme Court 
jurisprudence that strongly influences state courts, often leading state leg-
islation to mirror federal legislation in both procedural and substantive ar-
eas of law, including those that are non-preemptive.7 State courts’ inter-
pretation and analysis of state statutes often mirrors federal courts’ inter-
pretation and analysis of federal statutes.8 While some state legislation “re-
quire[s] conforming interpretation with federal precedent . . . with rela-
tively paltry analysis of countervailing considerations,”9 other state laws 
“require conforming interpretation with federal precedent.”10 Indeed, it 
appears “state courts . . . bend over backwards in construing state antidis-
crimination statutes in order to keep state and federal law on the same 
track.”11 Differences in the language between state and federal statutes do 
not change results: states simply “finesse the textual differences where 
they exist . . . .”12 

This gravitational force tugs and pulls at both procedural and sub-
stantive areas of federal and constitutional law.13 Most states “tend to con-
verge strongly”14 with Supreme Court doctrine, and many state legisla-
tures copy and paste congressional pronouncements into state statutes.15 
The well-known and widespread phenomenon extends to federal constitu-
tional law, which plays an outsized influence over state constitutions and 
state court interpretations of Supreme Court doctrine.16 From identical 
equal protection clauses to carbon copies of the Supreme Court’s tiers of 
scrutiny, the centripetal lure of federal constitutional law plays a signifi-
cant role in how state constitutions and interpretation methods are 
shaped.17 

The gravitational force of federal constitutional law, as Scott Dodson 
coined, is puzzling considering the long history of state constitutional 
structures that vastly differs from the federal.18 Indeed, state courts have 
mimicked, or even copy and pasted, the language of tests, interpretive 
methodologies, standards, and doctrines used by the federal judiciary. As 
  

 7. Id. 
 8. See id. at 721 n.86.  
 9. Id. at 721 n.86 & n.87 (citing Alex B. Long, “If the Train Should Jump the Track . . .”: 
Divergent Interpretations of State and Federal Employment Discrimination Statutes, 40 GA. L. REV. 
469, 473, 477 (2006)). 
 10. Id. at 721 n.87 (emphasis added) (citing Long, supra note 9, at 477).  
 11. Long, supra note 9, at 477; see also Dodson, supra note 5, at 722–23. 
 12. Long, supra note 9, at 495.  
 13. Dodson, supra note 5, at 710.  
 14. James A. Gardner, Autonomy and Isomorphism: The Unfulfilled Promise of Structural Au-
tonomy in American State Constitutions, 60 WAYNE L. REV. 31, 34 (2014) [hereinafter Autonomy and 
Isomorphism]. 
 15. See Dodson, supra note 5, at 725 n.118. 
 16. Id. at 724.  
 17. Id. at 726. 
 18. Id. at 725. 
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Joseph Blocher explains, “Despite their formal interpretive independence, 
state courts have generally followed the Supreme Court’s lead, adopting 
its tests and doctrines as their own.”19 The same goes for judicial reason-
ing. States tend to go with the flow of the Court’s reasoning on questions 
of law “as an express matter of course.”20 

The sheer force of federal constitutional law has indisputably supple-
mented, and arguably supplanted, state constitutionalism and the labora-
tories of democracy—state legislatures and state courts—urged by Justices 
Louis Brandeis and William Brennan.21 Most state constitutions have an 
equal protection clause that is substantially the same as the federal coun-
terpart.22 And state courts employ the same, or substantially the same, 
standards of review and analytical frameworks set forth by the Supreme 
Court, including tiers of scrutiny.23 Many state courts do not distinguish 
between how certain rights are scrutinized under federal and state consti-
tutions.24 In fact, most state courts tend to apply analytical reasoning “in 
lockstep with their federal counterparts.”25 Indeed, if and “when presented 
with the opportunity, [state courts] have chosen not to depart from federal 
precedents when interpreting the rights-granting provisions of state con-
stitutions.”26 It is as if state actors simply “go with the flow unless some 
countervailing force enables resistance.”27 State actors, blindly following 
federal interpretations of federal legislation or constitutional provisions, 
run counter to the concept of states functioning as laboratories of democ-
racy.28 This behavior conforms with the “often unstated premise that [Su-
preme Court] interpretations of the federal Bill of Rights are presump-
tively correct for interpreting analogous state provisions.”29 

One would think that state legislatures and courts would exert ex-
traordinary independence in crafting constitutional provisions, doctrines, 
analytic frameworks, and jurisprudence, but that has not happened. Even 
though states sometimes experiment with a new state-based law, they all 
too often capitulate to federal law and Supreme Court doctrine when they 
  

 19. Joseph Blocher, Reverse Incorporation of State Constitutional Law, 84 S. CALIF. L. REV. 
323, 332–34 (2011) (explaining that “[e]very state has a bill of rights, and almost all of them reproduce 
in some form or another the full list of rights protected by the federal Bill of Rights.”).  
 20. See Dodson, supra note 5, at 726–27. 
 21. See generally Dodson, supra note 5. 
 22. See, e.g., CAL. CONST. art. I, § 7; N.M. CONST. art. II, § 18. 
 23. See, e.g., State v. Ortiz, 498 P.3d 264, 273 (N.M. 2021). 
 24. See Dodson, supra note 5, at 726; Pick v. Nelson, 528 N.W.2d 309, 317 (Neb. 1995) (“[W]e 
do not distinguish between the two constitutions in our analysis of this issue.”). 
 25. Michael E. Solimine, Symposium: Supreme Court Monitoring of State Courts in the Twenty-
First Century, 35 IND. L. REV. 335, 338 (2002); James A. Gardner, Failed Discourse of State Consti-
tutionalism, 90 MICH. L. REV. 761, 766 (1992); see Barry Latzer, The Hidden Conservatism of the 
State Court “Revolution”, 74 JUDICATURE 190, 197 (1991); see James N.G. Cauthen, Expanding 
Rights Under State Constitutions: A Quantitative Appraisal, 63 ALB. L. REV. 1183, 1191–94 (2000).  
 26. Solimine, supra note 25, at 338 (emphasis added).  
 27. Dodson, supra note 5, at 727. 
 28. See Failed Discourse, supra note 25, at 762–66; see also Lawrence Friedman, Path De-
pendence and the External Constraints on Independent State Constitutionalism, 115 PENN. ST. L. REV. 
783, 783 (2011).  
 29. See Dodson, supra note 5, at 724 n.115. 
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are not mandated to do so.30 Of the possible reasons and explanations for 
this phenomenon, perhaps “[t]he most benign explanation[s] [are] that fed-
eral [constitutional] law gets the law right first, and state actors, realizing 
this, follow as a matter of agreement and judgment.”31 This brings us to 
takings, where there is significant convergence between state and federal 
constitutional law, but one rare moment of divergence.  

B. Lockstep Takings 

The majority of state constitutions include a takings clause similar to 
the Constitution’s Takings Clause.32 Under most state constitutions, inter-
pretations of regulatory takings are identical to analysis under the Consti-
tution.33 As a result, the Supreme Court’s construction and interpretation 
of the Takings Clause has been adopted in lockstep by state courts inter-
preting analogous state constitutional law questions.34 Indeed, the Su-
preme Court’s per se and categorical rules and standards have been effec-
tively duplicated into state constitutions. Some state courts have gone so 
far as to “consider federal cases interpreting the federal provision persua-
sive in [the] interpretation of the state provision.”35 As a result, the Su-
preme Court’s regulatory takings doctrine is frequently borrowed by state 
litigants and closely followed by state courts.36 Other state courts confess 
that the federal regulatory takings jurisprudence is “practically [a] direct 
authorit[y]” for analyzing takings challenges.37 The same goes for the an-
alytical frameworks established by the Supreme Court.38A few state courts 
have concluded that federal regulatory takings schemes are the “best ana-
lytic framework” for state takings disputes, while other state courts defend 
the appropriateness of looking to federal regulatory takings cases for guid-
ance.39  

The Idaho Supreme Court, for example, evaluated state takings 
claims exclusively under the Takings Clause.40 Likewise, the Minnesota 
Supreme Court “often applied Penn Central to decide regulatory takings 

  

 30. Autonomy and Isomorphism, supra note 14, at 34. 
 31. See Dodson, supra note 5, at 729–30 (cautioning that “explanations for state isomorphism 
generally, and in specific instances, need deeper theorizing.”). 
 32. Maureen E. Brady, Property’s Ceiling: State Courts and the Expansion of Takings Clause 
Property, 102 VA. L. REV. 1167, 1175 n.19 (2016). 
 33. Id. 
 34. But see James E. Krier & Stewart E. Sterk, An Empirical Study of Implicit Takings, 58 WM. 
& MARY L. REV. 35, 94 (2016) (arguing that state courts frequently provide less protection to takings 
claimants than the Supreme Court has mandated them to). 
 35. Kingsway Cathedral v. Iowa Dep’t Transp., 711 N.W.2d 6, 9 (Iowa 2006). 
 36. Phillips v. Montgomery Cnty., 442 S.W.3d 233, 240 (Tenn. 2014). 
 37. Neifert v. Dep’t Env’t, 910 A.2d 1100, 1118 n.33 (Md. 2006) (quoting Green Party v. Bd. 
Electors, 832 A.2d 214, 237 (Md. 2003) (Harrel, J., concurring)). 
 38. See Gerald S. Dickinson, Federalism, Convergence, and Divergence in Constitutional 
Property, 73 U. MIA. L. REV. 139, 146 (2018). 
 39. Wensmann Realty, Inc. v. City of Eagan, 734 N.W.2d 623, 633 (Minn. 2007).  
 40. Boise Tower Assocs. v. Hogland, 215 P.3d 494, 503 (Idaho 2009).  
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case[s] under the Minnesota Constitution.”41 As I have previously ex-
plained,  

State courts seem to employ the federal analytical frameworks in ex-
amining state constitutional takings claims and rarely offer greater pro-
tections . . . [and] state supreme courts . . . usually decline to apply the 
doctrine in a way that would offer more protections for landowners 
and rarely go beyond or modify the Supreme Court’s doctrinal base-
line.42  

State courts, on the whole, borrow federal takings analyses, adopt the 
newest federal standards, and consult the Supreme Court’s takings case 
law to decide state level takings cases and create new state court doctrine.  

The Supreme Court’s interpretation of “public use” under the Tak-
ings Clause has been, similar to regulatory takings, universally borrowed 
and adopted by state courts.43At its founding, the Supreme Court did not 
frequently delineate an interpretation and meaning of public use under the 
Takings Clause.44 When it did, the Court read the Takings Clause expan-
sively, approving a “wide variety of condemnations.”45 In the nineteenth 
century, state courts’ attitudes and sentiments on the public use definition 
oscillated between “support for an expansive use of eminent domain” and 
“a fear that condemnation would be abused to the detriment of individual 
property rights.”46 While nineteenth-century state court attitudes seemed 
ambivalent “towards expansive interpretations” of public use, their rulings 
were not.47 State courts takings decisions in the early Republic suggest a 
broad and expansive reading of public use consistent with the Supreme 
Court’s “amenable” attitude “to the use of eminent domain to support eco-
nomic development.”48 Even during the Civil War, state courts ruled in 
favor of governments in “a wide variety of takings.”49 This was largely 
due to state court recognition of and support for “the expansion of the nas-
cent economy . . . .”50 

Having established its expansive position on eminent domain, the 
Court “ceded the authority to determine what constituted a public use to 
the state courts.”51 The Court announced it would treat state court rulings 
on public use “with great respect” and that it had a limited role to play in 

  

 41. DeCook v. Rochester Int’l Airport Joint Zoning Bd., 796 N.W.2d 299, 305 (Minn. 2011) 
(citing Penn. Cent. Transp. Co. v. City of New York, 428 U.S. 104 (1978)).  
 42. See Dickinson, supra note 38, at 158–164; see also Phillips v. Montgomery Cnty., 442 
S.W.3d 233, 240 (Tenn. 2014). 
 43. Wendell E. Pritchett, The “Public Menace” of Blight: Urban Renewal and the Private Uses 
of Eminent Domain, 21 YALE L. & POL’Y REV 1, 9 (2003). 
 44. Id. 
 45. Id. 
 46. Id. 
 47. Id. at 11. 
 48. Id. 
 49. Id. at 10. 
 50. Id. at 9. 
 51. Id. at 12. 
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determining what constituted a public use for the states.52 This friendly 
abdication, however, came after the Court imparted its “expansive read-
ings of the Fifth Amendment” to include no requirement that the general 
public “enjoy or participate” in the condemned property to satisfy public 
use.53 This subtle invitation for state courts to apply an expansive reading 
of public use, cloaked in the veneer of judicial deference, made an indeli-
ble mark on how state courts approached takings cases in the twentieth 
century. Many state courts had adopted broad public use interpretations by 
the time urban renewal projects were tested under state constitutions.54 

When the Court handed down its seminal Berman v. Parker55 ruling 
approving takings for purposes of blight removal and urban development, 
the ship had sailed and state courts were rapidly moving in the direction 
of upholding expansive public use. The empirical evidence seems to con-
firm this phenomenon, as “thirty-four state supreme courts adopted the 
Court’s broad interpretation of public use and applied such a rubric to con-
demnation challenges.”56 State courts followed lockstep in “nearly all 
[lower] courts” by settling on the Court’s broad reading of public use in 
Berman.57 The deferential nature of the Court’s application of the public 
use doctrine made takings law a near universal state-focused area of con-
stitutional law. It is of no surprise, then, that “[m]ost courts that have re-
viewed the issue of public use under state constitutions have[, similar to 
federal public use doctrine,] adopted a broad interpretation”58 to ensure 
that economic development and its broad definition were included in the 
overarching deferential standard of takings doctrine.59 It is unclear “[w]hy 
most state actors have resisted the opportunity to provide greater protec-
tions beyond the federal minima . . . .”60 The state courts’ inclination to 
borrow federal takings doctrine, even though they could interpret their tak-
ings clauses differently or craft standards independent of the Supreme 
Court’s tests, is arguably a reflection of obedience and subservience to 
federal pronouncements. The concept of state courts acting and serving as 
laboratories of democracy has, historically, failed to flourish in takings 
law. 

The Tennessee Supreme Court, in Phillips v. Montgomery County,61 
offers an eloquent explanation for state courts’ lockstep behavior of bor-
rowing and adopting federal takings doctrine.62 The state supreme court, 
prior to Phillips, did not recognize regulatory takings doctrine under the 

  

 52. Pritchett, supra note 43, at 12. 
 53. Id. 
 54. See Dickinson, supra note 38, at 209.  
 55. 348 U.S. 26 (1954). 
 56. See Dickinson, supra note 38, at 169.  
 57. DAVID A. DANA & THOMAS W. MERRILL, PROPERTY: TAKINGS 196 (2002). 
 58. See Dickinson, supra note 38, at 172.  
 59. Faulconer v. City of Danville, 232 S.W.2d 80, 83 (Ky. 1950). 
 60. See Dickinson, supra note 38, at 180. 
 61. 442 S.W.3d 233 (Tenn. 2014). 
 62. Id.  
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state constitution. The court was asked to adopt the doctrine and recognize 
regulatory takings claims under the state takings clause. The court in Phil-
lips determined that the state takings clause should be read the same as the 
federal version.63 To decide differently, the court said, “would needlessly 
complicate an already complex area of law . . . .”64 The risk of unpredict-
ability concerned the Phillips court, noting that declining to interpret tak-
ings doctrine in line with federal takings doctrine, would “increase uncer-
tainty for litigants attempting to bring claims under both the federal and 
state constitutions . . . .”65 There were little, if any, textual or historical dis-
tinctions between the state and federal documents. As a result, the court 
announced that it “will not interpret a state constitutional provision differ-
ently than a similar federal constitutional provision unless there are suffi-
cient textual or historical differences . . . .”66 To reject a parallel and lock-
step interpretation would have, according to the court, placed the state 
courts and the Tennessee constitution “at odds with the vast majority of 
[state courts], nearly all of which have already adopted federal [regulatory] 
takings jurisprudence.”67 

Of course, there are other rationales for following the lead of federal 
takings law and legislation. The Supreme Court’s doctrines may simply 
have a “presumption of validity” and following the doctrine is the “path of 
least resistance.”68 It may also be “cognitively easier and simpler” to en-
dorse federal takings doctrine than to muddy the waters by blazing a new 
path.69 Of course, this may result in state courts acting as “simple-minded 
dependents of their smarter older sibling[s].”70 Likewise, it is perfectly 
plausible that state courts, like the Tennessee Supreme Court, want to 
“reap the benefits of uniformity.”71 Perhaps even more practical is that 
state jurists fear departure from federal takings doctrine because an inde-
pendent state approach risks nullity by state legislatures, reversal by higher 
courts, or even criticism of such independent trailblazing from sister state 
courts. This invariably implicates judicial retention and reelection con-
cerns for some state jurists. While the vast majority of state courts follow 
federal takings jurisprudence, the gravitational force of federal law is not 
absolute. There are adequate counterexamples of states deviating from 
federal constitutional pronouncements, including takings.72  

  

 63. Id. at 244. 
 64. Id.  
 65. Id. 
 66. Id. at 243. 
 67. Id. at 244. 
 68. See Dickinson, supra note 38, at 201. 
 69. See Dodson, supra note 5, at 730. 
 70. Id. at 748. 
 71. Id. at 732. 
 72. See Deborah Jones Merritt, The Guarantee Clause and State Autonomy: Federalism for a 
Third Century, 88 COLUM. L. REV. 1, 9 (1988); see also Myron T. Steele & Peter I. Tsoflias, Realign-
ing the Constitutional Pendulum, 77 ALBANY L. REV. 1365, 1375–76 (2014); Benjamin J. Beaton, 
Note, Walking the Federalist Tightrope: A National Policy of State Experimentation for Health 
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C. Takings Divergence 

Some state interpretations of the takings provisions strengthen pro-
tections for property owners in regulatory takings claims above and be-
yond the federal baseline.73 A minority of states have formulated new reg-
ulatory takings and public use analytical tests.74 A few other state courts 
have outright rejected the Supreme Court’s takings doctrine.75 However, 
there is one jarring episode of divergence that warrants a brief mention. 
The most extreme episode of a resistance movement against the Supreme 
Court’s takings doctrine rose from the aftermath of the Court’s holding in 
Kelo v. City of New London: one of the most dramatic moments of “dise-
quilibrium in takings” history.76  

In Kelo, the Supreme Court employed a traditional deferential ap-
proach to the question of economic development takings. Justice Stevens’ 
majority opinion tasked state agencies and legislatures with effectuating 
state takings statutes and constitutional provisions to determine what con-
stituted public use.77 As a result, local decision-makers were given wide 
latitude to permit eminent domain takings for virtually any rationally re-
lated and conceivable purpose. The “great respect” afforded to state legis-
latures and state courts was a reoccurring theme in the opinion.78 But mas-
sive backlash ensued. 

Before the Kelo ruling, most states sat at the “constitutional bottom” 
and rarely granted greater protections to private property beyond the fed-
eral minima created by the Supreme Court.79 After Kelo, state legislatures 
denounced and resisted the Supreme Court’s expansive reading, empha-
sizing that economic development was far too broad a conception of public 
use, especially when the result was effectively a property transfer from one 
private landowner (typically a homeowner) to another private landowner 
(typically a business or corporation).80 The Court’s opinion, steeped in 
federalist dimensions, effectively enabled, and arguably encouraged, the 
ensuing backlash. Justice Stevens explained that state courts could diverge 

  

Information Technology, 108 COLUM. L. REV. 1670, 1688–93 (2008). Some states, for instance, pro-
vide greater protections to employees claiming discrimination. See Sally F. Goldfarb, The Supreme 
Court, The Violence Against Woman Act, and the Use and Abuse of Federalism, 71 FORDHAM L. REV. 
57, 91 (2002).  
 73. See, e.g., R & Y, Inc. v. Mun. of Anchorage, 34 P.3d 289, 293 (Alaska 2001) (explaining 
that the Alaska Constitution provides property owners expanded protections compared to that of the 
United States Constitution).  
 74. See, e.g., Town of Gurley v. M & N Materials, Inc., 143 So.3d 1, 12 (Alaska 2012) (refusing 
to recognize regulatory takings under the state constitution and rejecting federal precedents). 
 75. See, e.g., Puntenney v. Iowa Utils. Bd., 928 N.W.2d 829, 847–48 (Iowa 2019). 
 76. See, e.g., id. 
 77. See Kelo v. City of New London, 545 U.S. 469, 488–89 (2005). 
 78. See id. at 483–84. 
 79. See John Ferejohn & Barry Friedman, Toward a Political Theory of Constitutional Default 
Rules, 33 FLA. ST. U. L. REV. 825, 853 (2006) (noting that Supreme Court creates “a constitutional 
bottom” allowing states to go above and beyond rights-protective action). 
 80. Puntenney, 928 N.W.2d at 846–48. 
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if they chose to and that legislatures were free to offer greater protections 
beyond the Supreme Court’s baseline.81 

What followed was an “unprecedented wave of eminent domain re-
form [that swept the nation] that either barred or restricted economic de-
velopment takings.”82 Regulatory takings sustain a balanced level of state 
convergence with the Court’s doctrine, while public use takings simulta-
neously endured a complete wipeout at the state level. A vast majority of 
states resisted the ruling by enacting new legislation or amending existing 
legislation to provide greater protections to private property in eminent 
domain challenges or outright ban takings for economic development.83 
State constitutions were amended, and state courts handed down rulings 
that limited the scope of the public use within state constitutions.84  

In states that did not amend their constitutions or pass restrictive leg-
islation, state supreme courts stepped in to thwart the impact of Kelo. The 
South Dakota Supreme Court explicitly opposed the Kelo ruling, interpret-
ing the state constitution to restrict economic development takings.85 The 
court determined that, under the state takings clause, “public use” demands 
the use of seized property by the general public or the government.86 The 
court was not shy in contrasting the state document with the federal Con-
stitution, explaining that “our state constitution provides its ‘landowners 
more protection against the taking of their property than the United States 
Constitution.”87 

The Supreme Court of Ohio, in Norwood v. Horney,88 expressly 
counteracted the federal Kelo ruling and interpreted the state constitution’s 
takings clause restrictively, explaining: 

[W]e are not bound to follow the United States Supreme Court’s de-
terminations of the scope of the Public Use Clause in the federal Con-
stitution and we decline to hold that the Takings Clause in Ohio’s Con-
stitution has the sweeping breadth that the Supreme Court attributed to 
the United States Constitution’s Takings Clause.89 

In fact, the Ohio Supreme Court’s majority opinion relied upon the 
Kelo dissenting opinions in interpreting the state constitutional provisions. 
The court explained that “we find the analysis by . . . the dissenting justices 

  

 81. Kelo, 545 U.S. at 482–84. 
 82. See Dickinson, supra note 38, at 183. 
 83. Id. at 183–84.  
 84. Dana Berliner, Looking Back Ten Years After Kelo, 125 YALE L. J. F. 82, 84–85 (2015). 
 85. Schafer v. Deuel Cnty. Bd. Comm’rs, 725 N.W.2d 241, 247 (S.D. 2006). 
 86. Benson v. State, 710 N.W.2d 131, 162–63 (S.D. 2006). 
 87. See id. at 146. 
 88. 853 N.E.2d 1115 (Ohio 2006). 
 89. Id. at 1136 (internal citations omitted). 



690 DENVER LAW REVIEW [Vol. 100.3 

of the United States Supreme Court in Kelo are better models for interpret-
ing” Ohio’s Constitution.90 

The Oklahoma Supreme Court likewise thwarted the Kelo ruling, in-
terpreting the state constitution to prohibit economic development takings. 
The court explained that “[t]o permit the inclusion of economic develop-
ment alone in the category of ‘public use’ or ‘public purpose’ would blur 
the line . . . [and] render our constitutional limitations . . . a nullity.”91 The 
court further acknowledged that its decision could be interpreted as incon-
sistent with the Kelo ruling: “To the extent that our determination may be 
interpreted as inconsistent with the U.S. Supreme Court’s holding in 
[Kelo], today’s pronouncement is reached on the basis of Oklahoma’s own 
special constitutional eminent domain provisions” that offer greater pro-
tections to property than the federal Takings Clause.92 Justice Lavender of 
the Oklahoma Supreme Court expounded upon state court independence 
from federal commands, explaining that “[o]ur holding . . . concerns state 
constitutional questions based on [state] law, which constitutes ‘separate, 
adequate, and independent grounds’ for our decision.”93 

Indeed, the “post-Kelo rupture in federalism was a significant trans-
formation in constitutional property” because it created a massive schism 
in takings law not seen since the Civil War.94 Within months, one vein of 
takings law—public use—was completely upended by state actors while 
the other vein—regulatory takings—remained intact.95 The ruling un-
doubtedly “gave rise to an imbalance in federalism and takings doctrine.”96 

This centrifugal episode has raised fascinating constitutional and fed-
eralism questions about why states resist certain federal commands. In-
deed, “despite the fracturing of public use doctrine following Kelo, states 
continue to converge around” the Court’s regulatory takings jurispru-
dence.97 There is little evidence, if any, to prove that the Kelo ruling caused 
state courts and legislatures to reexamine or cast aside their regulatory tak-
ings jurisprudence, including an absence of efforts to grant greater protec-
tions.98 

From Mahon to Berman, and Penn Central to Lucas,99 state courts 
have followed lockstep with the federal takings doctrine and have rarely 
ventured off course to blaze a new analytical path. The Kelo saga is 
  

 90. Id. at 1140 (noting “[a]s Justice O’Connor correctly discerned in her analysis of the taking 
in Kelo . . . .”). 
 91. Bd. Cnty. Comm’rs Muskogee Cnty. v. Lowery, 136 P.3d 639, 652 (Okla. 2006). 
 92. Id. at 651. 
 93. Id. at 651 n.19. 
 94. Dickinson, supra note 38, at 185. 
 95. See id. at 184. 
 96. Id. at 185.  
 97. See id. at 146. 
 98. Id. 
 99. Pa. Coal Co. v. Mahon, 260 U.S. 393 (1922); Berman v. Parker, 348 U.S. 26 (1954); Penn 
Cent. Transp. Co. v. New York City, 438 U.S. 104, 125, 128 (1978); Lucas v. S.C. Coastal Council, 
505 U.S. 1003 (1992). 
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regarded as the modern-day exemplar of the “risk of relying too heavily 
on the U.S. Supreme Court as the sole guardian of our [individual rights 
and] liberties.”100 The ruling and the states’ subsequent resistance receive 
significant scholarly attention precisely because it is a story of states buck-
ing the federal trend and blazing their own paths. The Kelo ruling “un-
leashed a wave of state responses that filled many, if not all, of the gaps 
left by the U.S. Supreme Court’s decision.”101 Some prominent state con-
stitutional scholars argue that Kelo provides a “contemporary illustration 
of the capacity and willingness of state courts . . . to protect . . . other 
individuals rights when the Supreme Court declines to do so.”102 This is a 
well-worn story in federalism literature. 

But it is noteworthy that the post-Kelo state courts’ backpedaling was 
in reaction to, not in anticipation of, the Court reaffirming its expansive 
reading of public use. While a few state supreme courts had narrowed the 
scope of state public use clauses prior to the Kelo ruling, the vast majority 
of the resistance arrived after Kelo. This is a key feature of state constitu-
tionalism that is part of the popular account and discourse of judicial fed-
eralism. There are, indeed, episodes along the long arc of American history 
where states refuse to follow or actively avoid the Supreme Court’s pro-
nouncements by relying on state constitutional law as an independent 
source of interpretation to repudiate federal rulings. In fact, this is the tra-
ditional narrative of the value of judicial federalism; that states can and do 
fill the gaps where the Supreme Court refuses to protect certain rights, or 
states proactively push back against Supreme Court decisions they disa-
gree with. As Jeffrey Sutton explains, “All of this does not . . . prove that 
the States have compensated for [the Supreme Court’s] failings.”103 But it 
does raise questions as to what state courts can and should do “when the 
U.S. Supreme Court stays its hand.”104 

There is, indeed, another underappreciated story of federalism that is 
neither predicated on the top-down domination of federal constitutional 
law over state constitutional interpretation nor is it a “states-fill-the-gaps” 
of federal constitutional law conception of state constitutionalism. Rather, 
the federalization dimension of takings concerns state courts leading the 
Supreme Court to follow state doctrines to resolve federal takings ques-
tions, consult state court reasonings to decide takings disputes, or borrow 
state court tests to establish newly minted federal takings doctrines. 
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II. TAKINGS FEDERALIZATION 

A. State Courts as Federal Leaders 

The modern-day structure of constitutional control in America is 
“top-down”: federal constitutional law reigns supreme, pulling the states 
into its orbit and influencing vast areas of state law.105 The Supreme Court 
and state courts, taking cues and commands from this hierarchical consti-
tutional structure, follow a familiar path where the “Supreme Court an-
nounces a ruling, and the state supreme courts move in lockstep in con-
struing the counterpart guarantees of their own constitutions.”106 If the 
states disagree (they rarely do), then states may diverge from the Court’s 
pronouncements. But state constitutionalism does not, and should not, pre-
sume that the role of states is to fill the gaps of individual rights where the 
Court fails to, or to push back against the Court’s pronouncements by in-
tentionally interpreting state constitutional provisions differently to thwart 
the Court’s commands. States can (and do) accomplish more. Indeed, the 
“modern Court” has taken cues, in limited instances, from “state develop-
ments.”107 

As Scott Dodson explains, while “[f]ederal law [has become] the new 
leader” in our federalist system,108 there are rare moments in American 
constitutional law when “state innovations are followed by federal rule-
makers and courts.”109 Though “federal following is rarer than state fol-
lowing”110 it “is not to say that federal law always leads.”111 It is a feature, 
not a bug, of judicial federalism for state courts to lead on doctrine and for 
the Supreme Court to follow suit with or without federal precedent, doc-
trine, or history available. Sometimes “federal . . . interpretation may re-
flect a common policy shared by states . . . .”112 Indeed, “[a] common 
thread . . . [for why] States have been leaders rather than followers . . . is 
the complexity of the problem at hand.”113 As Jeffrey Sutton explains, the 
more complex the legal issue, the “more likely state-by-state variation is 
an appropriate way to handle the issue and the more likely a state will pay 
attention . . . .”114 Occasionally, the Court literally and figuratively reaches 
down to the states, grabs and pulls up state doctrines, and inserts those 
doctrines into new federal constitutional pronouncements. Consequently, 
there is an ongoing academic and judicial debate as to whether 

  

 105. SUTTON, supra note 100, at 20.  
 106. Id. 
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 108. Id. at 744 (emphasis added). 
 109. Id. at 710 n.24. 
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pendent roles in enforcing the structural protections and individual rights guarantees found in their 
own constitutions.” Id. at 214. 
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“state[s] . . . [should] assume the dominant role traditionally occupied by 
the Supreme Court” in being the first democratic institution to articulate 
and protect individual rights and liberties. 115 

Justice Brandeis’ call for states to serve as laboratories of democracy 
created an intellectual following116 and plenty of critics.117 It was “one of 
the happy incidents,” Justice Brandeis proclaimed, “that a single coura-
geous State may . . . serve as a laboratory; and try novel social and eco-
nomic experiments . . . .”118 Those supporting Brandeis’s vision argue that 
there is great value in states continuing “to develop their independent rule-
making capabilities” in a manner that may later persuade the Supreme 
Court to adopt the states’ approach.119 Under this approach, the traditional 
state court follower becomes the unexpected federal leader who edu-
cates—rather than learns from—the Supreme Court. States may “blaze 
their own paths”120 of tests, standards, analytical frameworks, tiers of scru-
tiny, and substantive rights under their state constitutions without the 
slightest idea that those very same standards could someday be 
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appropriated by the Supreme Court. In fact, this phenomenon of states 
leading and federal actors following dates to the founding era.121 

The doctrinal experiments in state judicial laboratories pit state courts 
against other state courts in a competition to embrace or reject “innovative 
legal claims.”122 The innovation of one state court may gain followers (and 
admirers) from sister states, thus creating horizontal uniformity. But the 
state-level experiments also allow the Supreme Court to “profit from the 
contest of ideas.”123 The Court, for example, may “choose whether to fed-
eralize the issue after learning the strengths and weaknesses of the com-
peting ways of addressing the problem.”124 Some scholars advocate for a 
process where state courts “work their way through the constitutional is-
sues [first] . . . developing their own tests and doctrines along the way . . . 
after which the [Supreme Court] can assess the States’ experiences and 
develop its own federal constitutional rules.”125 This “ground-up approach 
to developing constitutional doctrine allows the Court to learn from the 
States.”126 The significance of this reverse polarity is “who, not what—
should be the leading change agents in society going forward . . . .”127 

Two prominent arguments emerged from this conception of state 
courts as change agents. The first is that state courts should not rival the 
federal courts as institutions of rights innovation.128 The second was state 
courts, rather than federal courts, were the most effective avenues and ven-
ues to vindicate those rights.129 The legal community, especially advo-
cates, were encouraged to “abandon [the] rebuttable presumption in favor 
of federal courts and to consider the possibility of a rebuttable presumption 
in favor of state courts.”130 Building on this second argument, some schol-
ars argue that state courts and their state constitutions should be “on the 
front lines . . . when it comes to right innovation[].”131 In other words, 
states can and should serve as the “lead change agents in society going 
forward” instead of the Supreme Court.132 The idea is to “[l]et the state 
courts be the initial innovators of constitutional doctrines if and when they 
wish, and allow the U.S. Supreme Court to pick and choose from the 
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emerging options.”133 Indeed, the Court could, if it chose to, “wait for, and 
nationalize, a dominant majority position [across the states], lowering the 
stakes of its decision in the process” instead of, say, creating its own “im-
perfect” jurisprudence that might not be the right fit for the vast majority 
of states.134 The value of this approach, according to some jurists and 
scholars, is that the accumulation of state rulings and doctrines construct 
a state window through which federal actors, like the Supreme Court, can 
peer to observe the “changing norms objectively.”135 This may place less 
emphasis and pressure on the Court “to be the key rights innovator in mod-
ern America.”136 

Indeed, this conception of federalism and state constitutionalism is 
distinct from that envisioned by Justice Brandeis and Justice Brennan. 
Their conception of judicial federalism was one where state courts fill the 
gaps where the Court should have, could have, or outright failed to recog-
nize certain rights.137 On the contrary, state courts can lead and “state con-
stitutionalism [becomes] . . . a key mechanism for prospectively shaping 
federal constitutional law” as opposed to reacting to, diverging from, or 
simply following federal constitutional law.138 State courts, not the Su-
preme Court, are the first to decide many difficult and novel constitutional 
law questions. State courts become “a vital component of the process by 
which constitutional law properly evolves.”139 As Justice Kennedy noted 
in Obergefell v. Hodges,140 finding a constitutional right to same-sex mar-
riage under equal protection and due process principles, “the highest courts 
of many States [] contributed to this ongoing dialogue in decisions inter-
preting their own State Constitutions.”141 There are a handful of other ex-
amples of judicial federalization. 

B. Judicial Federalization Doctrine 

The phenomenon of state courts becoming federal leaders has mor-
phed into an academic concept coined “judicial federalization doctrine.”142 
The origins of the doctrine emanate from “well-documented areas of fed-
eral constitutional law,” including racially motivated peremptory chal-
lenges, the exclusionary rule, same-sex sodomy, same-sex marriage, and 
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freedom of speech and press.143 The source of these federal doctrines, how-
ever, is anything but federal.144 The doctrine of judicial federalization is 
comprised of rare instances when the Supreme Court heavily consults, 
adopts, or borrows state court doctrine to guide and inform federal consti-
tutional law.145 The practice does not always “nationalize” a right or pro-
tection, but may simply entail consultation and guidance from state court 
decisions to inform how the Court ought to decide a particular federal dis-
pute. There are few instances of the Court expressly appropriating the in-
terpretive methods, substantive reasoning, or constitutional conclusions of 
the state courts. However, the rare occasions when the Court engages in 
this practice illustrates an important aspect of judicial federalism and 
state–federal dialogue worthy of academic treatment and exploration, es-
pecially in takings, which I will address in a moment.  

In 1961, the Supreme Court, in Mapp v. Ohio,146 incorporated the 
Fourth Amendment’s exclusionary rule through the Fourteenth Amend-
ment. Prior to this decision, “‘[t]he contrariety of views of the [exclusion-
ary rules across] States’” made the issue one lacking unanimity.147 While 
some Justices were persuaded to “brush aside the experience of States,” 
others were drawn to the fact that state courts were increasingly interpret-
ing both the federal and state constitutional provisions to include an exclu-
sionary rule.148 The “changing norms” in state courts towards the exclu-
sionary rule had garnered significant attention by legal observers, includ-
ing the Supreme Court.149 When the Court decided to incorporate the 
Fourth Amendment’s exclusionary rule with the states, much water had 
flowed under the federalism bridge, making the leap less jolting to the le-
gal system.150 By 1949, a twenty-seven state majority had refused to inter-
pret their state constitutions to include an exclusionary rule, but that num-
ber was dwindling.151 An increasing number of state courts had long “rec-
ognized the validity of and necessity for the exclusionary rule long before 
the United States Supreme Court required states to apply it in state court 
proceedings.”152 The Court’s decision in Mapp was “deeply influenced” 
by the California Supreme Court’s reasoning and the “emerging consen-
sus” across the state courts.153 Racially peremptory challenges were 
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another area of state constitutional law that influenced the Court’s decision 
to federalize the protections.154 

In Batson v. Kentucky,155 the Supreme Court found that the Four-
teenth Amendment’s Equal Protection Clause made it unconstitutional for 
prosecutors to use race as a motivation to strike Black jurors.156 The Court 
was influenced by and urged “to follow decisions of other states.”157 Cal-
ifornia’s “Wheeler and its progeny . . . amply demonstrate[d] that such 
judicial passivity in the face of racial discrimination is both unnecessary 
and unwise.”158 To prevent other state courts from circumventing racially 
motivated peremptory strikes under state constitutional law, the Court was 
asked to “act on this problem”159 through the establishment of a federal 
prohibition to create “one legal and moral authority” under the United 
States Constitution “to ensure the rights of the people.”160 While the Four-
teenth Amendment has been central to the Court’s judicial federalization 
doctrine, especially in Mapp and Batson, the First Amendment has also 
been subject to the practice. 

In New York Times Co. v. Sullivan,161 the Court, “for the first time,” 
had the opportunity to establish an actual malice test on “a like rule, which 
[had] been adopted by a number of state courts . . . .”162 The Court con-
sulted “[the] turn-of-the-century”163 and the “oft-cited statement of a like 
rule . . . found in the Kansas case of Coleman.”164 Commentators noted 
that “state courts played an important role in laying the foundations for a 
modern-day understanding of freedom of speech and of the press.”165 

In Lawrence v. Texas,166 finding a federal constitutional right to 
same-sex sodomy, the Supreme Court recognized that state courts had in-
creasingly diverged from the Court’s decision in Bowers v. Hardwick167 
by relying on “provisions in . . . state constitutions parallel to the Due 
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Process Clause of the Fourteenth Amendment.”168 The “trend in the states 
toward decriminalization . . . driven by judicial federalism [was] worthy 
of consideration in [the Court’s] federal due process analysis.”169 The 
Court’s decision to overrule Bowers and federalize protections for same-
sex sodomy was heavily influenced by the states’ widespread, growing, 
and “substantial . . . disapprov[al] of its reasoning in all respects.”170 

Likewise, the Court’s landmark decision in Obergefell, finding a fed-
eral constitutional right to same-sex marriage, acknowledged that “[t]he 
new and widespread discussion of [same-sex marriage] led other States to 
a different conclusion.”171 Justice Kennedy acknowledged that “the high-
est courts of many States . . . contributed to [the] ongoing dialogue in de-
cisions interpreting their own State Constitutions” and that those deci-
sions, along with state legislatures increasingly passing liberal marriage 
laws, played a significant role in the Court’s decision to federalize 
same-sex marriage protections.172 

C. Takings Federalization 

The lack of academic and judicial attention to judicial federalization 
doctrine is curious. But perhaps more surprising is the lack of attention to 
the doctrine in the context of takings by scholars of state and federal con-
stitutional law.173 The Court’s seminal exactions cases, Nollan and Dolan, 
along with a few obscure takings decisions in the late-1800s involving just 
compensation and damages, have been overlooked in the scholarly litera-
ture for their value as exemplary examples of takings federalization. 

1. Eminent Domain 

While the debates over the meaning of the Takings Clause were at 
the center of state–federal dialogue, questions pertaining to the just com-
pensation and damages aspects of eminent domain proceedings received 
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far less attention.174 It is here that we find historical examples of takings 
federalization. The Court’s eminent domain doctrine, historically, “relied 
heavily on state court decisions . . . .”175 In the late 1800s, the Court was 
increasingly faced with challenges involving the scope and extent of the 
government’s eminent domain power.176 While the Court’s interpretation 
of public use followed the familiar top-down approach, other aspects of 
the Supreme Court’s federal takings interpretations, such as just compen-
sation and damages clauses,177 were born from the bottom-up by relying 
on state court doctrines interpreting state constitutional provisions. Lead-
ing up to the Supreme Court’s intervention in determining the constitu-
tionality of certain just compensation requirements under particular state 
constitutions in the mid to late 1800s, state courts had already taken the 
lead to carve out their own doctrines without the helping hand of prior 
federal precedent. 

For example, the Massachusetts Supreme Court, in Commonwealth 
v. Coombs,178 led the charge by ruling that land value is not the sole meas-
urement in estimating damages when private property is taken by the gov-
ernment.179 The New York high court expanded this rule to consider ben-
efits when determining the diminution of compensation or damages when 
private land is taken for purposes of constructing a highway.180 The Penn-
sylvania Supreme Court crafted a similar takings doctrine under its state 
constitution, concluding that the correct measure for just compensation in 
damages from takings is the difference between what the whole, unaf-
fected, property would have sold for and what the property would have 
sold for if it was affected by the railroad construction.181 The Ohio Su-
preme Court, in Symonds v. City of Cincinnati,182 reiterated a similar in-
terpretation of its state takings clause to require that when property is 
taken, benefits that resulted in improvements may be off-set when as-
sessing just compensation.183 

In the late 1800s, state courts also began addressing vexing questions 
regarding the definition of a nuisance and the effects of nuisances on tak-
ings with greater frequency. New Jersey courts found that stenches, noise, 
smoke, steam, and dirt caused by railroad companies were serious impair-
ments to persons and their home, and thus nuisances were subject to tak-
ings claims.184 The New York Court of Appeals, in Cogswell v. New York, 
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N.H. & H.R. Co.,185 ruled that locomotive operations that cause private 
property to become unhealthy or unfit, and thus depreciate in value, create 
a nuisance.186 Similarly, state courts in New York reasoned that legislative 
authority permitting the construction of railroads does not immunize the 
railway companies from nuisance liability when the operation of the rail-
roads directly affects private property.187 These state court rulings laid a 
foundation for determining when conduct can or should be deemed a nui-
sance in light of limited federal precedent. 

By 1897, the Supreme Court was asked to chime in on the question 
of assessing just compensation and damages. In Bauman v. Ross,188 the 
Court reviewed issues related to the proper measurement for just compen-
sation over condemned private land. The Court ruled that valuation, in and 
of itself, was not the sole tool for measuring damages when a portion of a 
larger parcel of land is seized.189 In its decision, the Court relied heavily 
on the rationales of state supreme courts, explaining that “for the reasons 
and upon the authorities” of the state courts, the Constitution did not ex-
plicitly or implicitly prohibit courts from considering benefits when esti-
mating just compensation in takings.190 In fact, the Court “borrowed its 
rule directly from the” Massachusetts Supreme Court’s decision in 
Coombs.191 Indeed, the Court had consulted “the overwhelming number of 
decisions in the courts of the several states” to support its decision192 and 
referenced the “careful collection and classification of the [those] cases” 
to conclude that “in the greater number of states . . . special benefits are 
allowed to be [offset], both against the value of the part taken, and against 
damages to the remainder.”193 

Almost a decade later, the Court federalized aspects of the state 
courts’ eminent domain doctrines. In Richards v. Washington Terminal 
Co.,194 the Court borrowed directly from state court interpretations of anal-
ogous takings provisions under state constitutions to hold that railroads 
were immune from nuisance suits where damages arise from ordinary op-
erations, e.g., claimants could not recover under the Takings Clause for 
harms caused by railroads.195 The Richards ruling was “just a few decades 
removed from the passage of most of the [damages] clauses” in state con-
stitutions.196 The Court’s takings jurisprudence, at the time, was devoid of 
any precedent that provided guidance on what was deemed a private 
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nuisance and when a nuisance amounts to a taking of property.197 Instead 
of looking inward at its own precedent, or to the precedent of lower federal 
courts, and attempting to reason its way to a decision based merely on 
federal decisions, the Court focused its reasoning on state court rulings 
interpreting their analogous takings provisions. Justice Mahlon Pitney ex-
plained that the answer to the vexing nuisance question was found in the 
“great and preponderant weight of judicial authority in those states whose 
constitutions” have the same or substantially similar takings clause as the 
federal.198 The Court determined that railroad companies could not be lia-
ble for damages on the theory that the company is a tortfeasor because the 
practical implications would be devastating to the railroad industry.199 To 
draw this conclusion, the Court heavily rested its reasoning on the New 
Jersey Supreme Court’s ruling in Beseman v. Pennsylvania R.R. Co.200 
noting that the state high court’s “doctrine has become so well established 
that it amounts to a rule of property . . . .”201 Indeed, the Court noted, “[A]s 
pointed out by [the Chief Justice] in the Beseman Case, if railroad compa-
nies were liable for suit for such damage . . . the practical result would be 
to bring the operation of railroads to a standstill.”202 

2. Exactions 

The Court’s exactions doctrine is a relatively recent development in 
takings compared to its counterparts: regulatory and eminent domain tak-
ings. The doctrine, which originated in the Lochner-era unconstitutional 
conditions doctrine, was crafted in the 1980s, and tacked on a new line of 
attack to government overreach under the Takings Clause. The doctrine 
was first introduced into federal discourse in Nollan203 and Dolan,204 and 
subsequently extended in Koontz v. St. Johns River Water Management.205 

The unconstitutional conditions doctrine, as articulated by Kathleen 
Sullivan, explains that “government may not grant a benefit on the condi-
tion that the beneficiary surrender a constitutional right, even if the gov-
ernment may withhold that benefit altogether.”206 This doctrine attempts 
to hold the government accountable for means to an end it could otherwise 
achieve through a different, more direct approach; that is, the state cannot 
do “indirectly what it may not do directly,” and the power to deny a “ben-
efit includes the lesser power to impose a condition on its receipt.”207 The 
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concept addressed the problem of the state conditioning corporate privi-
leges on the surrender of preexisting constitutional rights.208 During the 
Warren Court era, the doctrine grew to cover other areas of constitutional 
law (including speech, association, religion, and privacy) but its applica-
tion was inconsistent and unbalanced.209 

The doctrine raises important questions about the extent of govern-
ment intrusion into individual liberties, including property rights. States 
will frequently offer a benefit to a person but condition the benefit on the 
person agreeing to engage in certain activity or surrender an activity in 
order to receive the benefit. Because the benefit is conditioned, a constitu-
tional right is subsequently affected. The problem is that the “imposition 
of a burden on the constitutional right would normally be strictly scruti-
nized,” while the benefit enjoys deferential treatment by courts.210 It has 
become commonplace, at least under the unconstitutional conditions doc-
trine, that strict scrutiny is applied to instances of conditioned government 
benefits.211 Some may say the benefits are really just political gratuities to 
be measured, weighed, and evaluated deferentially by courts.212 While the 
doctrine has focused on various areas of constitutional law, the focus of 
this Article is on the doctrine’s effect on individual rights, especially prop-
erty rights. Enter Nollan, Dolan, and Koontz. 

In the context of property rights, analysis under the unconstitutional 
conditions doctrine does not differ much from the analysis of government 
welfare benefits or corporate privileges. In the case of the Court’s exac-
tions doctrine, a regulation becomes suspect when it mandates a private 
landowner to give up a property interest (an easement, for example) for 
public use and access as a condition to the receipt of a permit.213 The Court 
has required that there be an “essential nexus” and “rough proportionality” 
between the condition and the objective of the government.214 If the objec-
tive of the government is not connected to the condition in any meaningful 
way, courts will view the regulation skeptically.215 The overarching con-
cern the doctrine aims to snuff out is extortion; that is, government de-
mands for private landowners to do something that the government could 
otherwise do itself or have the public pay for.216 Or, worse, the government 
abuses its discretion to impose conditions that force developers to subsi-
dize other unrelated government projects and shoulder the burden of costs 
that should be borne by taxpayers. Here, the government may find an eas-
ier, more affordable, and efficient means to its objective by simply 
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conditioning a landowner’s land use permit on the surrender of a property 
interest, or in the context of the Court’s Koontz decision, the payment or 
surrender of monies. 

In Nollan, the Court, in a five–four decision, invalidated such a con-
dition.217 There, the Court faced a regulation in which a beachfront land-
owner desired a land use permit for building.218 The government offered 
the permit, but only on the condition that the landowner surrendered an 
easement for the general public to have walkable access through the prop-
erty and onto the nearby public beach.219 Clearly, the government could 
have simply denied the permit outright without the condition. Likewise, 
the government could simply have found a less intrusive alternative to al-
lowing public access to the public beach, perhaps paying a monetary 
amount to the landowner for a license or purchasing a piece of the land-
owner’s property. Instead, the government sought to ensure public access 
to the beach and avoid compensation by imposing a condition on the re-
ceipt of the land use permit, effectively cornering the landowner into a 
difficult decision—one that some legal observers believe was extortion. 
But the imposition of the condition without payment of just compensation 
is where governments run afoul of the Takings Clause and where the Court 
has drawn a line. Indeed, there must be some connection between the con-
dition exacted by the government and the achievement of a legitimate state 
interest. According to the Court, this essential nexus is an imperative ana-
lytical evaluation of the facts of a dispute.220 The Court went further in 
Dolan by requiring a rough proportionality test.221 

In Dolan, the exaction had to be roughly proportional to the impact 
of the proposed land use development. If the government needs an ease-
ment, the government must show that the easement is an essential and nec-
essary element to achieving a legitimate state interest, and that the condi-
tion is clearly connected to the legitimate interest. Again, outright denial 
of a building or land use permit by the government in the absence of a 
condition would yield no problems under the Takings Clause. As a result, 
the Nollan and Dolan rulings set the stage for the Court to apply a height-
ened standard of review for land use exactions and effectively carved out 
a special application of the doctrine of unconstitutional conditions under 
the Takings Clause. Indeed, the burden of proof was placed on the govern-
ment to show the essential nexus and rough proportionality, which was a 
clear departure from the deferential standard of rational basis for state ac-
tion. As the Court noted in Nollan: 

Had California simply required the Nollans to make an easement 
across their beachfront available to the public on a permanent basis in 
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order to increase public access to the beach, rather than conditioning 
their permit to rebuild their house on their agreeing to do so, we have 
no doubt there would have been a taking.222 

Unlike the plaintiff in Kelo, who had an existing single-family home 
physically taken from her, Mr. and Mrs. Nollan were denied a building 
permit to build a larger structure on their land.223 The existing structure, 
which was a small bungalow used during the summers and rented to vaca-
tioners, was slated to become a larger structure akin to a home.224 The per-
mit requests were rejected because they refused to allow a public easement 
across their property in exchange for the permit.225 The Court’s decision 
in favor of the Nollans did not trigger the same resistance as the decision 
in Kelo largely because the ruling strengthened private property rights by 
striking down an unconstitutional condition. Thus, unlike Kelo, there was 
very little reason for state legislatures and state courts to embark on a cam-
paign to rewrite the exactions doctrine. The same could be said for Do-
lan.226 

Then arrived Koontz, which expanded the reach of the Court’s exac-
tions doctrine by affixing monies to the question of what constituted a con-
dition.227 There, the property owner sought to apply for permits to con-
struct wetlands for commercial development.228 The state agency, how-
ever, mandated that the property owner redress the environmental damage 
to the wetlands in exchange for the permit.229 The property owner, alter-
natively, offered a conservation easement on the portion of the land not 
planned for development.230 The state agency, unsatisfied, proposed sev-
eral alternatives.231 The property owner subsequently refused the option to 
redress the environmental impact and was consequentially denied the per-
mit.232 The denial was justified by the agency because, without satisfactory 
mitigation, the property owner failed to meet the standards necessary for 
the permit approval.233 A lawsuit ensued, where the state agency asserted 
that the rejected permit application fell short of the essential nexus and 
rough proportionality tests.234 The Court reiterated its stance that permits 
must comply with Nollan requirements and must also adhere to Dolan 
even when there is a failure to comply with the conditions.235 The 
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distinction between the requirements of Nollan and Dolan, and the Court’s 
holding in Koontz, however, is that the condition amounted to the land-
owner being required to pay money, arguably a property interest, as op-
posed to relinquishing another property interest, such as the easement.236 

Prior to Nollan and Dolan, there were a variety of tests and standards 
to address exactions “developed by the state courts.”237 Under the reason-
able relationship test, governments had wide latitude to exercise broad dis-
cretion to require, mandate, or impose “impact fees.”238 Local govern-
ments are required to merely demonstrate a reasonable relationship be-
tween the fee and the cost of the proposed development.239 Some state 
courts crafted the “reasonable relationship” standard while others rejected 
it outright as “too lax” to adequately protect property owners’ rights to just 
compensation.240 Some state courts dismissed the “excessively restrictive” 
“uniquely attributable test” and settled on a variation of the “rational nexus 
test.”241 

California, specifically, was the trailblazer for the looser reasonable 
relationship test.242 The California Supreme Court’s reasonable relation-
ships test left significant discretion to local governments to impose fees 
and exact concessions from developers for the benefit of the community 
and the public.243 The Supreme Court of Missouri followed suit, requiring 
some reasonable relationship or “reasonably attributable” connection be-
tween the proposed activity of the landowner and the exactions of the gov-
ernment, noting that the Illinois approach, discussed below, is too restric-
tive.244 Maryland, likewise, follows the relaxed version.245 

The most stringent standard, the “[s]pecifically and uniquely attribut-
able test,” defined the impact fee as permissible if a local government 
shows evidence that the impact fee “is directly proportional to the specif-
ically created need . . . .”246 The impact fee is valid if it requires a developer 
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to only assume the costs of improvements required as a result of the de-
veloper’s activity; such a fee for improvements made necessary due to the 
activity caused by and addressed for the community would be impermis-
sible.247 In other words, this standard grants greater protections to devel-
opers and landowners while reducing the discretion of governments to im-
pose impact fees.248 The Illinois Supreme Court is the main state architect 
of this test, which it established in Pioneer Trust & Savings Bank v. Mount 
Prospect.249 The state appellate court has maintained that its state-level 
exactions test would remain “controlling with respect to our own consti-
tution until the [Illinois Supreme Court] speaks again on the issue.”250 
Thus, even today Illinois imposes a stricter requirement under its test, 
making it an outlier, along with Montana, New Hampshire, Oregon, and 
Rhode Island.251 The Wisconsin Supreme Court adopted a slightly differ-
ent test from Illinois’s specifically and uniquely attributable test to avoid 
placing such a great burden on the government that no conditions would 
be found valid. 252 

The “ rational nexus test” is a moderated version of the reasonable 
relationship test and the specifically and uniquely attributable test, estab-
lishing a middle level of scrutiny. The test has been identified as the most 
widely held standard and the test most often adopted by state courts.253 
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Under the rational nexus test, governments must show and prove a “rea-
sonable connection, or rational nexus, between the need for additional cap-
ital facilities and the growth in population generated” by the new develop-
ment.254 The government must also show there is “a reasonable connec-
tion, or rational nexus, between the expenditures of the funds collected and 
the benefits accruing to the” new development.255 If the impact fee meets 
both requirements of the test, the fee is authorized.256 This moderated test 
seeks to balance the interests of the developer/landowner with the interests 
of the community. The Wisconsin Supreme Court laid out this moderated 
test in Jordan v. Village of Menomonee Falls.257 The Minnesota Supreme 
Court followed suit in Collis v. City of Bloomington,258 choosing to follow 
Wisconsin, California, and New York.259 The Ohio Supreme Court noted 
that it is essential to “balance the interests of the city and developers of 
real estate without unduly restricting local government” and that the ra-
tional nexus test was the most efficient approach to evaluating the consti-
tutionality of impact fees in light of exaction takings challenges.260 

The court then proceeded to dismiss the reasonable relationship test 
as wrong because it gives “almost unfettered discretion” and “govern-
ments should be subject to a higher degree of scrutiny.”261 As to the spe-
cifically and uniquely attributable test, the court noted that it “affords 
property owners the greatest level of protection, but it leaves the local gov-
ernments with little discretion to enact legislation.”262 In adopting the ra-
tional nexus test, states like Kentucky intentionally avoided adopting a 
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more rigid test like the uniquely attributable test.263 Likewise, Tennessee, 
which recently interpreted its state constitution to include regulatory tak-
ings, adopted the rational nexus test because it is the “only one that bal-
ances both the interests of real estate developers and the interests of local 
governments.”264  

When the Court adopted a federal exactions jurisprudence in Nollan 
and Dolan, the Court had at its disposal several regulatory takings prece-
dents to consult to craft the new doctrine, including Pennsylvania Coal 
Co. v. Mahon,265 Penn Central Transp. Co. v. New York City,266 and 
Loretto v. Teleprompter Manhattan CATV Corp.267 Justice Stevens, in a 
dissenting opinion, argued that the Court should have crafted its new tests 
from the “more open-ended inquiry that resembled its ad hoc balancing 
test in Penn Central.”268 However, the majority had a different approach 
in mind; one that looked to the state courts—rather than the Court’s prec-
edent or that of lower federal courts—to settle the exactions questions.269 

Justice Scalia’s opinion in Nollan implicitly endorsed judicial feder-
alization by relying upon and consulting the various exactions doctrines 
that had been developed by the state courts. Justice Scalia explained that 
the Court’s decision was “consistent with the approach taken by every 
other [state] court that has considered the [exactions standard] ques-
tion . . . .”270 Likewise, the Court’s Dolan ruling set forth a “newly minted 
second phase” of exactions by adopting a “rough proportionality” test.271 
Justice Rehnquist looked to state supreme court decisions to guide his rea-
soning in developing the second part of the exactions tests. Justice 
Rehnquist recognized that “[s]ince state courts have been dealing with this 
question a good deal longer than we have, we turn to representative deci-
sions made by them.”272 In weighing the competing standards followed by 
the states, Justice Rehnquist concluded that the “reasonable relationship” 
followed by some states was “too lax to adequately” protect rights under 
the federal constitution.273 He also considered the Illinois’s specific and 
uniquely attributable test,274 but eventually landed on the rational nexus 
test adopted by the majority of the state courts, because that standard was 
“closer to the federal constitutional norm than either of those previously 
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discussed.”275 While some commentators feared that the Court’s decisions 
in Nollan and Dolan nationalized exactions, it appears that “[r]ather than 
monitoring compliance with the [exactions] standard, the Court [is] con-
tent to leave implementation to the state courts—many of which had al-
ready embraced the Court’s position.”276 

III. OBSERVATIONS AND IMPLICATIONS OF TAKINGS FEDERALIZATION 

A. The Market of Judicial Reasoning 

These historic bottom-up approaches to eminent domain and exac-
tions doctrine are examples of the “market of judicial reasoning” that ju-
dicial federalism creates. This state-level judicial market allows the Su-
preme Court to “profit from the contest of ideas” by choosing to consult 
state decisions for guidance or to completely “federalize the issue” after 
learning the strengths and weaknesses of the state-led standard before 
adopting the standard as its federal test.277 State courts compete against 
each other to craft the most effective and “innovative legal claims,”278 be-
cause the “market of judicial reasoning identifies winners and losers.”279 
An especially innovative test created by one state court may gain admirers 
among its sister states. In fact, this phenomenon created three different 
exactions tests at the state level, but the rational nexus test invariably be-
came the predominant uniform standard followed by most states, creating 
some horizontal uniformity. Some state courts crafted slight variations to 
the test, while others departed completely, instead choosing to go their 
“separate ways.”280 

The Missouri Supreme Court, for example, reviewed other out of 
state exactions cases for guidance . . . .”281 The Supreme Court of Califor-
nia weighed the competing exactions standards and concluded that the 
“clear weight of [state] authority upholds the constitutionality of statutes” 
that require a property owner to dedicate land or pay a fee as a condition 
to development approval.282 The Wisconsin Supreme Court, in Jordan, 
closely examined the specifically and uniquely attributable test from Illi-
nois. The court found the general statement of the test to be “acceptable” 
but ultimately endorsed a “refinement” of the test that was less strict to 
suit the needs of local governments and to ensure that the words of the 
Illinois test “are not so restrictively applied as to cast an unreasonable bur-
den of proof upon the” government.283 The Minnesota Supreme Court, af-
ter weighing competing states’ approaches and “[i]n articulating [its] 
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test . . . decline[d] to follow the extreme approaches of the Illinois and 
Montana cases . . . .”284 The court chose “instead to follow the lead of 
Wisconsin, California, and New York” in applying the loose reasonable 
relationship standard.285 

The analytical jostling over the appropriate exactions standard 
showed how state courts “work their way through the constitutional is-
sues . . . developing their own tests and doctrines along the way . . . .”286 
State courts and their state constitutions, in other words, were “on the front 
lines of . . . rights innovations.”287 Indeed, state constitutionalism “[l]et the 
state courts be the initial innovators of constitutional doctrines if and when 
they wish[ed]” to.288 State courts had developed and tested a “diverse, ex-
perimental patchwork of state law,” setting forth tests and standards for 
exactions.289 Those same “[s]tate courts had [established] a fairly large 
body of law regarding the validity of development or impact fees by the 
time” the Nollan and Dolan rulings were handed down.290 Indeed, states 
“blaze[d] their own paths”291 of standards for land use exactions without 
the slightest idea that those very same standards would one day become 
the centripetal force that pulls most states into and moors them to the Su-
preme Court’s federal takings jurisprudence. This bottom-up approach, 
where the market of judicial ideas at the state level flourishes, is central to 
the judicial federalization of state jurisprudence. The history of eminent 
domain also neatly exemplifies takings federalization. 

The immunity from liability rule in eminent domain created by some 
state courts and subsequently endorsed by the Supreme Court, had “not 
been adopted without some judicial protest” from other state courts.292 Jus-
tice Pitney, aware of the conflicting viewpoints in the states, after careful 
deliberation and study of the decisions, chose to endorse the approach of 
New Jersey’s Chief Justice Beasley.293 The market of judicial ideas in tak-
ings liability cases also bore out a practical solution that the Court felt 
obliged to follow. If the Court did not follow the state courts’ lead on the 
just compensation question, then the operation of the railroads, as Justice 
Pitney cautioned, would come to a standstill.294 When the Court ascer-
tained the appropriate interpretation of damages and benefits when 
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estimating just compensation under the Takings Clause in Bauman, the 
Court benefitted greatly from the “careful collection and classification of 
the [state] cases” in the past.295 While a “great” and “overwhelming” num-
ber of state decisions supported the Court’s ultimate decision, the Court 
did have to grapple with a number of state decisions that opposed such a 
ruling.296 The market of ideas, nonetheless, played out in a manner that 
crystallized the issue for the Court to one day settle a dispute. 

B. Federal Appropriation of State Innovation 

The journey to creating a national exactions jurisprudence is not one 
of states following federal courts, but instead, the ultimate federal court 
following the states. The judicial market of reasoning built a menu of op-
tions over decades for the Supreme Court to “assess the States’ experi-
ences [to] develop its own federal constitutional rule[].”297 The Court’s 
establishment of its exactions doctrine—instructing lower courts to evalu-
ate the impact of an exaction against essential nexus and rough proportion-
ality tests—was the result of the Court assessing, observing, critiquing, 
and finally “[a]dopting the predominant test developed by the state 
courts . . . .”298 Indeed, the Court’s “discussion of the state [exactions] 
cases permeate[d] the Court’s analysis of the appropriate test[s]” it chose 
in the Nollan and Dolan decisions.299 

When the Supreme Court handed down both Nollan and Dolan, it 
effectively created a new presumptively uniform federal standard of re-
view for constitutional property at a time when there was already a frame-
work put in place by the states.300 In Nollan, for example, Justice Scalia 
endorsed the judicial federalization of state exactions by assenting to the 
appropriation of the state standards. He noted that the ruling was “con-
sistent with the approach taken by every other court that has considered 
the [exactions standard] question . . . .”301 While there has been some de-
bate on exactly which state test the Court chose, there is agreement that it 
was somewhere between the stricter specifically and uniquely attributable 
test, and the looser reasonable relationship standards.302 As a result, the 
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Court was able to play winners and losers by rejecting some state standards 
that were too “lax” while dismissing other tests as too “exacting.”303 

Similarly, the Dolan ruling established an iteration of the rough pro-
portionality test adopted by state courts. The Court conceded that there 
was a lack of federal precedent on exactions.304 Justice Rehnquist chose to 
reflect on and observe the diversity of state supreme court decisions craft-
ing exactions jurisprudence under state constitutional provisions.305 The 
Court weighed the competing state tests, explaining that “[s]ince state 
courts have been dealing with these questions a good deal longer than we 
have, we turn to representative decisions made by them.”306 Justice 
Rehnquist went on to say that the reasonable relationship standard en-
dorsed by some states was “too lax to adequately” protect rights under the 
federal Constitution.307 The Court similarly weighed the specific and 
uniquely attributable test born in Illinois and adopted by a minority of 
states, dismissing it as too strict.308 The test had already been hotly con-
tested, debated, and invariably discarded by the majority of states, who 
instead chose the rational nexus test. 

Notably, the Dolan opinion referenced Illinois’s specific and 
uniquely attributable test309 established in Pioneer Trust & Savings Bank, 
but rejected its application, noting that “[w]e do not think the Federal Con-
stitution requires such exacting scrutiny, given the nature of the interests 
involved.”310 The Illinois Supreme Court, in response, acknowledged that 
the Court rejected the Illinois test for the rough proportionality in Dolan. 
But, the state supreme court vowed to continue to follow the uniquely and 
attributable test under the state constitution, because it remains “control-
ling with respect to our own constitution until” the Supreme Court spoke 
again on the issue.311 The Court winded its way through the market of ju-
dicial reasoning to conclude that the rational nexus test adopted by the 
majority of the state courts “is closer to the federal constitutional norm 
than either of those previously discussed.”312 Scholars have noted that in 
federalizing exactions, the Court “hijacked” the “federal ‘rational nexus’ 
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limitation” created by the state courts.313 But the Court thoroughly refer-
enced and expressly relied upon state exactions doctrines “with ap-
proval”314 throughout its opinions in Nollan and Dolan. Some scholars 
have noted that the Court’s goal was to “reinforce the trend in the state 
courts toward use of the rational nexus test.”315 This led many commenta-
tors to anticipate “greater federal supervision of all exactions” following 
the Nollan decision.316  

The Court has rarely signaled such reverence for state jurisprudence 
in crafting a new federal pronouncement. But it is not unprecedented. In 
other cases involving constitutional property, some Justices have, indeed, 
looked to the states for guidance. Take for example, Moore v. City of East 
Cleveland,317 where the Court found a right to raise a family in the home.318 
There, Justice Stevens, concurring, noted that the “case-by-case develop-
ment of the constitutional limits on the zoning power has not . . . taken 
place in this Court” but instead has been “applied in countless situations 
by the state courts . . . for the past half century” and therefore “shed a rev-
elatory light” on how the Court should decide its case, establish the right 
in question, and craft its analytical framework.319 However, Justice Ste-
vens’s attitude towards federalizing state doctrine in Nollan and Dolan 
was very different than his sentiment in Moore because he felt Justice 
Rehnquist misapplied and misread the state court cases in developing the 
federal doctrine. 

His somewhat contradictory statements concerning the role of state 
court doctrine in the Court’s decision illuminates the debate on the role of 
state constitutionalism in federal courts. His dissenting opinion in Dolan 
was skeptical of the majority’s focus on state exactions doctrine, noting 
that “neither the [state] courts nor the litigants imagined they might be 
participating in the development of a new rule of federal law.”320 Justice 
Stevens questioned the Court’s decision to craft its federal exactions doc-
trine by selecting a test created and adopted by state courts, based mostly 
in state constitutional jurisprudence, instead of articulating and developing 
its own test based on prior federal constitutional pronouncements.321 

He argued that the “role the Court accords [to state courts] in the an-
nouncement of its newly minted second phase of the constitutional inquiry 
is remarkably inventive.”322 Justice Stevens acknowledged, however, that 
it is sometimes “certainly appropriate” for the Court to look to state courts 
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where there is an absence of federal precedent or doctrine to guide the 
Court.323 He also agreed that the state court decisions can be “enlighten-
ing,” may “provide useful guidance in a case of this kind,”324 and “lend 
support to the Court’s reaffirmance of Nollan’s reasonable nexus require-
ment . . . .”325 Notwithstanding his contradictions, Justice Stevens is not 
alone in his discomfort with the Court’s appropriation of state standards. 
Some scholars326 and jurists have argued that the Court inappropriately 
selected and relied upon a variety of state court tests327 in creating its ju-
risprudence instead of crafting a test from the “more open-ended inquiry 
that resembled its ad hoc balancing test in Penn Central.”328 Indeed, Jus-
tice Stevens’s dissenting opinion elucidates a broader debate on state con-
stitutionalism and federalizing state doctrines: Why is the judicial federal-
ization of state doctrine something to scoff at, as Justice Stevens seemed 
to do? 

The constitutional structure of federalism invites a feedback loop 
where “state innovations [can be] followed by federal rulemakers and 
courts.”329 Sometimes “federal . . . interpretation may reflect a common 
policy shared by states . . . .”330 That is precisely what happened in Nollan 
and Dolan. At the time of those rulings, a patchwork of sustained and ro-
bust exactions doctrines existed across the states, evidencing a shared in-
terest in courts reviewing land use disputes involving government-im-
posed conditions on private landowners.331 The purpose of those standards 
was to create a judicial platform to temper local exercises of police power 
in land use regulations and ad hoc determinations in new and existing de-
velopments that unfairly impacted property owners.332 Those shared inter-
ests varied slightly in degree from state to state, resulting in three separate 
standards—the rational nexus test, the reasonable relationship test, and the 
specifically and uniquely attributable test.333 State courts experimented 
and developed these tests long before the Supreme Court decided to inter-
vene and federalize exactions. 

Notably, the specifically and uniquely attributable test was increas-
ingly adopted by states in the Midwest and Northeast experiencing “rela-
tively slow patterns of growth . . . .”334 Perhaps Justice Stevens’s vision of 
judicial federalism fell squarely with that of Justices Brandeis and 
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Brennan: state courts and state legislatures are to serve as laboratories of 
democracy to fill the gaps where the Court fails to protect certain rights, 
not to serve as change agents who educate and teach the Court how to craft 
new doctrines. Justice Stevens’s dissent foreshadowed his opinion in Kelo 
decades later, where he would reaffirm an expansive reading of public use 
but remind state courts of their discretion to depart under state constitu-
tional law if they disagreed with the ruling.335 However, Justice Stevens’s 
Kelo opinion, like his dissenting opinions in Nollan and Dolan, make clear 
that the Supreme Court should lead and place an emphasis on inde-
pendently crafting “its newly minted” doctrines instead of relying too 
heavily on the states.336 

C. State Court Laboratories 

Justice Brandeis exalted states as laboratories of experimentation; ex-
periments which may someday be repeated and adopted by the Supreme 
Court. It was “one of the happy incidents[,]” he said, “that a single coura-
geous State may . . . serve as a laboratory; and try novel social and eco-
nomic experiments . . . .”337 This presumes, of course, that states want to 
experiment, desire to innovate, and understand that their roles as courts 
may serve as an inventive vehicle for change beyond the courts’ jurisdic-
tional borders. However, that is not always the case. Instances of reverse 
polarity ought to be praised. 

As Scott Dodson explains, while “[f]ederal law [has become] the new 
leader” in our federalist system, “[t]hat is not to say that federal law always 
leads”338 even though “federal following is rarer than state following.”339 
It is a feature, not a bug, of federalism, as some scholars argue, for state 
courts to take the lead on doctrine, only for the Supreme Court to adopt 
the states’ approach when no federal precedent, doctrine, or history of the 
constitutional question is available.340 In fact, federal following of state 
jurisprudence is simply part of a feedback loop created by the gravitational 
force of federal constitutional law. It is a part of the natural progression of 
the pull and lure of federal constitutional law. Sometimes the lure of fed-
eral law first begins with the Court literally reaching down, grabbing, and 
then pulling up state court doctrines, tests, and standards into the federal 
stratosphere. There are some scholars who go as far to argue that “state[s] 
[should] assume the dominant role traditionally occupied by the Supreme 
Court in articulating and protecting individual rights[.]”341 Others are more 
skeptical of this approach.342 
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The judicial federalization of state exactions followed a rare but fa-
miliar path. New state innovations were “followed by federal rulemakers 
and courts,”343 and the Court’s federal interpretation reflected “a common 
policy shared by states . . . .”344 This state-level judicial market allowed 
the Supreme Court to “profit from the contest of ideas”345 and have the 
discretion to “choose whether to federalize [exactions] after learning the 
strengths and weaknesses of the competing ways of addressing the prob-
lem.”346 State courts, in other words, worked “their way through” exac-
tions to develop “their own tests and doctrines along the way . . . .”347 
Thereafter, the Supreme Court assessed the “States’ experiences and de-
velop[ed] its own federal constitutional rules.”348 

This exactions phenomenon was a “ground-up approach to develop-
ing constitutional doctrine [that] allow[ed] the Court to learn from the 
States”349 as the states—knowingly or unknowingly—were the lead 
change agents.350 This “front line” approach to exactions “innovation”351 
made state courts the “lead change agents” instead of the Supreme 
Court.352 As a result, it was state courts, not the Supreme Court, who were 
the “initial innovators of constitutional doctrines . . . .”353 Even though 
Justices Stevens, Scalia, and Rehnquist were divided on this point, the Su-
preme Court was able to “pick and choose from the emerging options” of 
doctrinal patchworks.354 It is arguably the case that the Court, and espe-
cially Justices Scalia and Rehnquist, chose to “wait for, and nationalize, a 
dominant majority position [across the states], [thus] lowering the stakes 
of its decision in the process” instead of crafting its own “imperfect” ju-
risprudence, as Justice Stevens advocated, that might not fit with the vast 
majority of states.355 

The accumulation of state rulings and doctrines constructed a state 
window through which the Supreme Court later peered through to observe 
the “changing norms objectively” on the ground in the states.356 The result, 
one might argue, is that unlike the Court’s top-down approach to develop-
ing its public use and regulatory takings jurisprudence, the Court’s exac-
tions doctrine allowed the Court to experience less emphasis and pressure 
“to be the key rights innovator in” exactions.357 Perhaps this is why states 
go with the flow of federal exactions jurisprudence. The adoption of the 
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state standards lent a level of legitimacy to the state–federal collaboration, 
which made it more difficult for a state to try to upset the proverbial apple 
cart because doing so would effectively upend the very apple cart con-
structed by the states themselves. This conception of exactions federalism, 
which is slightly different than the one envisioned by Justice Brandeis and 
Justice Brennan, is one where “state constitutionalism is . . . a key mecha-
nism for prospectively shaping federal constitutional law” and where state 
courts, not the Supreme Court, decided first how best to properly evolve 
exactions into a constitutional doctrine.358 

There is, indeed, “[a] common thread . . . in which the States have 
been leaders [in exactions] rather than followers” because the “complexity 
of the problem at hand” warranted state supervision and treatment given 
the local and complex nature of exactions.359 As Jeffrey Sutton explains, 
the more complex the legal issue, the “more likely state-by-state variation 
is an appropriate way to handle the issue and the more likely a state will 
pay attention . . . .”360 If anything, there is some value in states continuing 
“to develop their independent rulemaking capabilities” and perhaps col-
lectively and cooperatively doing so in an effort to persuade the Supreme 
Court of the value and virtue of a particular doctrine or jurisprudence.361 
Clearly, even without knowledge or intent to influence the Court on exac-
tions, that is exactly what happened in the development of a federal exac-
tions jurisprudence. States unexpectedly became the “state informants” to 
a new federal exactions jurisprudence. Today, some states embrace the 
history of this role reversal or reverse polarity. Other state supreme courts 
have noted that “[t]his test, only slightly modified, was adopted by the 
Supreme Court as the standard required by the Takings Clause of the Fifth 
Amendment.”362 Indeed, there are moments when the traditional follower 
becomes the unexpected leader that teaches—rather than learns from—the 
Supreme Court. 

D. Background State Law 

Perhaps one of the overlooked benefits of takings federalization is 
that background state principles often govern takings rulings at the state 
and federal levels. Recall Justice Scalia’s majority opinion in Lucas v. 
South Carolina Coastal Council.363 There, Justice Scalia reiterated the 
Court’s approach to nuisance and property disputes in the constitutional 
law context, explaining that the Court traditionally resorts to existing rules 
or understanding that derive from independent sources of state law when 
defining property interests that deserve legal protection.364 The Fifth 
Amendment’s Takings Clause, then, “protects primarily against change in 
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background state law” and the protection afforded to a private property 
owner is dependent on the background principles of state law at force prior 
to the enactment of a challenged regulation.365 Indeed, it is the state courts, 
not federal courts, that interpret the very state laws that embody some of 
the background principles of property, including state constitutional pro-
visions. This arguably supports the proposition that the state courts ought 
to be the first in line to innovate and develop state takings doctrine that the 
federal courts can later consult, adopt, or borrow. 

Indeed, background state principles are “fruitful source[s] of state 
court modern interpretations of vintage [takings] doctrines . . . .”366 And 
while there may be some tension between state and federal court interpre-
tations of state law, it is the state courts who have always had the first say 
in developing novel takings questions that emanate from state judicial pro-
ceedings. The state courts, in other words, decide the “nature of the private 
property rights protected by the compensation promise of the Constitu-
tion . . . .” 367 Although the Court’s Richards decision in the late 1880s 
long preceded the Court’s Lucas decision setting forth the background 
state principles doctrine, one can see how the Supreme Court, practicing 
federalization, relied upon the state courts’ interpretation of background 
principles regarding nuisance. The Court noted, “[b]ut the question re-
mains . . . [w]hat is to be deemed a private nuisance such as amounts to a 
taking property?” 368 The Court answered this question by borrowing from 
the state courts who were most familiar with nuisance principles under 
state constitutional, common, or statutory law. The answer was in the 
“great and preponderant weight of judicial authority in those states whose 
constitutions contain a prohibition of the taking of private property for 
public use without compensation, substantially in the form employed in 
the 5th Amendment . . . .”369 However, some caution is in order.  

There are clear drawbacks to promoting a bottom-up approach to tak-
ings federalization. It is difficult for the Supreme Court to “develop a com-
prehensive national takings standard” because the constitutional standards 
applied to regulations are subject to background state law and princi-
ples.370 As a result, the application of a new standard or doctrine developed 
by a state court in one state may not protect against certain regulations, but 
those same standards and doctrines may not apply neatly in another state 
due to changes in background state laws across the states. Even so, Stewart 
Sterk argues that a “comprehensive national takings standard is unneces-
sary” because state courts and state laws already offer the means to pro-
tection against land use regulations.371 Thus, it is arguably inappropriate 
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for the Court to borrow or adopt directly from state court doctrines in de-
veloping new federal takings jurisprudence because any attempt at uni-
form federalization will be subject to such wide and varying degrees of 
background state principles that such a federalized result may only further 
muddle takings jurisprudence beyond recognition.372 Indeed, the “primacy 
of state law” contributes to state courts’ evaluation of takings challenges, 
and thus limits the Court’s capacity to develop a comprehensive jurispru-
dence. The Court actively seeking to replicate state court doctrine would 
arguably further frustrate the limitation, instead of uniformly nationalizing 
new federal takings doctrine. 

E. Involuntary Participation 

The practice of takings federalization raises concerns about whether 
state courts agreed to participate in a national project to federalize state 
takings doctrine. Justice Stevens raised this objection in his dissenting 
opinion in Dolan. He noted that “neither the [state] courts nor the litigants 
imagined they might be participating in the development of a new rule of 
federal law.”373 He was, instead, supportive of the Court relying upon its 
own precedent to create a new jurisprudence rather than borrow from the 
states, because at the time of the development of the state exactions doc-
trines, states would have not known that those doctrines would someday 
become subject to federalization.374 This same concern of involuntary par-
ticipation has also been raised in the legislative federalization context, 
where the Court consults state legislative enactments as sources of mean-
ing for federal constitutional law. Some argue that the Supreme Court in-
appropriately attributes federal constitutional significance to state legisla-
tors’ votes when those state legislators are “unaware” their votes are being 
interpreted and used in that manner.375 Those same legislators may actu-
ally “vociferously reject” the idea that the Supreme Court borrows the 
meaning of state legislative enactments as primary sources to interpreting 
the federal Constitution.376 

On the other hand, there are no limitations on interjurisdictional bor-
rowing of doctrines between state and federal courts. While states may not 
know or intend for their prior rulings to be adopted by the Supreme Court, 
the expectation under our dual sovereign federalist system is that every-
thing that happens at the state level (for the most part) is fair game for 
examination, experimentation, and carbon copying by the Supreme Court. 
There is nothing inherent in our constitutional design that requires the 
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Supreme Court to lead and states to follow, there is likewise nothing in-
herent that prohibits the Supreme Court from mimicking state court doc-
trine. 

CONCLUSION 

Takings federalization is an underappreciated feature of judicial fed-
eralism. Takings jurisprudence has traditionally followed a top-down 
model where the Court’s takings doctrines have been followed lockstep by 
state courts. However, the gravitational pull of federal takings doctrine is 
not absolute. There are times, as discovered in this Article, when the state 
courts take the lead and the Supreme Court follows. These rare episodes 
of takings federalization offer a fresh perspective on how judicial federal-
ism functions beyond the historic top-down model. And as takings doc-
trine has proven to be one of the most muddled areas of constitutional 
law,377 the Court’s takings federalization jurisprudence may serve as an 
interpretive method and practice for future Supreme Courts to follow to 
answer vexing takings questions if there is little, if any, federal constitu-
tional guidance available. Even in the absence of federal precedent or doc-
trine, takings federalization should be recognized and embraced, alongside 
other interpretive practices, as a readily available model for informing fed-
eral constitutional law. 
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