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PLAYING A CHECKERS GAME WITH PROPERTY RIGHTS: 
THE TENTH CIRCUIT DECIDES WHETHER CORNER-

CROSSING IS A LEGAL MOVE ON THE WESTERN UNITED 
STATES FEDERAL LAND-GRANT CHECKERBOARD 

STEPHEN S. DAVIS* 

ABSTRACT 

Congress created the land-grant checkerboard of public and private 
land across the American West in order to subsidize construction of the 
Transcontinental Railroad, but little did it know it was also creating a 
future, real-life gameboard pitting the owners of the squares of privately 
owned property against the users of the alternating squares of public 
land. This has become a surreal game of property rights checkers. In 
many instances, square parcels of government owned land are legally 
inaccessible to public use because they are “corner-locked” (there are no 
public access roads and they can only physically be reached by crossing 
from the corner of a parcel of publicly accessible land through the inter-
vening corners of parcels of private property).  

This game has concluded—at least for now and only within the 
Tenth Circuit’s jurisdiction—with the Tenth Circuit’s ruling in Iron Bar 
Holdings, LLC v. Cape, where the court held that federal law prohibits 
owners of private property within the federal land grant checkerboard 
from denying access to members of the public who want to corner-cross 
their private property (move from one corner of public land to the oppo-
site and adjacent corner-locked parcel of public land), even though cor-
ner-crossing constitutes a momentary, but no less unlawful, state-law 
trespass. Iron Bar Holdings has garnered much attention from hunters 
and other public-land recreationists, ranch owners, and, no doubt, proper-
ty law professors eager to supplement their course syllabi with a property 
law case their students will find genuinely intriguing and memorable. 
The case did not, however, capture the attention of the United States Su-
preme Court, as the ranch owner-plaintiff had hoped. 

Although the case involves neither a claim for a direct nor inverse 
condemnation of property, the Tenth Circuit’s decision in Iron Bar Hold-
ings, in which the ranch owner sued elk hunters from Missouri for a civ-
il-trespassing tort, offers an invaluable and thought-provoking analysis of 
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property rights and Fifth Amendment takings law. The Supreme Court 
has repeatedly characterized an owner of private property’s right to ex-
clude others as one of the most treasured “sticks in the bundle” of private 
property rights. But in Iron Bar Holdings, the latest in a line of conse-
quential property rights cases springing from Wyoming’s Red Desert, a 
Tenth Circuit panel unanimously held that an owner of a checkerboard 
parcel of private property has no right to exclude the public from corner-
crossing over the owner’s property when there is no public access to an 
adjacent corner-locked parcel of public land because public access to 
landlocked parcels of public land within the checkerboard is a pre-
existing background principle of property law.  

Despite corner-crossing’s seemingly inconsequential appearance—
after all, it’s just a momentary (if not fleeting) incursion through, at most, 
a few cubic feet of privately owned airspace without touching the 
ground—Iron Bar’s relentlessly pursued tort action served the Tenth 
Circuit, lawyers, and law students a figurative cast iron pot of property 
rights hobo stew, complete with sticks and bundles of ingredients grown 
and generally modified over centuries of common law development. 
What makes Iron Bar’s stew especially appetizing for sophisticated 
property rights palates are the undercooked “doctrinal inconsistencies” of 
property rights and government regulations that failed mix, rose to the 
top, and gave the court legal indigestion, resulting in what the Tenth Cir-
cuit acknowledged was an “unsatisfying” result to private landowners in 
the federal land grant checkerboard. Seeking a cure for the Tenth Cir-
cuit’s heartburn, the landowner appealed to the Supreme Court, but the 
Court had no appetite for this property rights iron pot stew. At its next 
opportunity—and especially if Congress refuses to resolve the checkers 
game it created and perpetuates between private landowners and users of 
federally owned land—the Supreme Court should end this stalemate, 
cure the legal dyspepsia of corner-crossing now existing outside the 
Tenth Circuit’s jurisdiction, and provide much-needed clarity on the 
rules of the game of the interplay between “background principles and 
limitations” of property and the Constitution’s preservation and protec-
tion of property rights. 
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INTRODUCTION 

“While the dispute may seem trivial, at its core, it implicates centu-
ries of property law and the settlement of the American West.”1 

Across the western United States stretches a real-life checker-
board—a serpentine corridor of land hundreds of miles long and dozens 
of miles wide—comprised of alternating squares of publicly and private-
ly owned land. The checkerboard-corridor’s path through southern Wy-
oming, the setting of the land at issue in Iron Bar Holdings, LLC v. 
Cape,2 follows the original route of the transcontinental railroad.3 An 
airplane window seat affords a fascinating view of this geographical fea-
ture. Automobile traffic through Interstate 80 in parts of southern Wyo-
ming follows the checkerboard along its proximate course. Over a centu-
ry and a half after Congress created the checkerboard, and contrary to 
Congress’s intentions, it still largely exists along great stretches of the 
West. And for over 150 years, the federal government’s creation has 
been playing a real-life checkers game with landowners’ property rights. 

  
 1. Iron Bar Holdings, LLC v. Cape, 131 F.4th 1153, 1156 (10th Cir. 2025), cert. denied, 146 
S. Ct. 327 (Oct. 20, 2025). 
 2. Id. at 1157–58. 
 3. See Iron Bar Holdings, LLC v. Cape, 674 F. Supp. 3d 1059, 1062 (D. Wyo. 2023), aff’d, 
131 F.4th 1153 (10th Cir. 2025) (characterizing the corridor as a “tortured path resulting in [a] 
generally 40-mile wide checkerboard pattern of land ownership (20 miles on each side of the rail-
road track)”) (citing Hannah Solomon, Wyoming’s Data Trespass Laws Trample First Amendment 
Rights, 18 VT. J. ENV’T L. 346, 353–54 (2016); Leo Sheep Co. v. United States, 440 U.S. 668, 670–
77 (1979). 
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Congress often utilized a checkerboard land-grant plan in the nine-
teenth century as a means of subsidizing needed infrastructure, such as 
canals and railroads. The federal government’s land-grant scheme to 
subsidize and catalyze construction of the transcontinental railroad was 
remarkably successful. But laying out the section grants in a checker-
board pattern created an unintended consequence. Square sections of 
private land alternated with square sections of government-retained, pub-
licly owned land. Because the retained public land in the Wyoming high 
desert did not increase in value as expected, notwithstanding its proximi-
ty to the railroad, the government ended up retaining ownership of much 
of its reserved parcels in the checkerboard. By and large, the railroads 
divested themselves of unneeded checkerboard parcels, including the 
parcels now owned by Iron Bar Holdings on and around Elk Mountain in 
Wyoming.4 This geographic juxtaposition, together with the public’s 
desire to use the expansive tracts of public land for cattle and sheep graz-
ing and later for hunting and recreation, resulted in scores of govern-
ment-owned parcels remaining intact without public access points.5 Had 
the government sold the land as Congress had intended—as the means of 
recouping the value of the land that was granted to the railroads—both 
public and private access infrastructure could have developed as the pub-
lic land passed into private ownership and was subdivided and resold. 

Although Iron Bar Holdings is not a takings case, the court’s deci-
sion answers the question of whether the federal government’s regulation 
of Iron Bar’s private property, which mandates public access across its 
property by anyone at any time (however temporary each invasion may 
be), constitutes a taking of a property right. The Tenth Circuit answered 
no. But is its decision faithful to, or at odds with, the Supreme Court’s 
recent Fifth Amendment takings jurisprudence? This Article explores 
this question by explaining how the federal government created the land-
grant checkerboard in the American West, and with it set a ticking prop-
erty-rights time bomb that has detonated in the public–private corner-
crossing controversy and led to a further expansion of the “background 
principles” exception to government takings liability.  

Part I will explain the historical background of property rights relat-
ed to this checkerboard controversy and the federal government’s nine-
teenth-century railroad land-grant policy, focusing on the profound effect 
of the transcontinental railroad on property rights disputes in the Ameri-
can West. Part II will examine the Tenth Circuit’s holding against the 
backdrop of the Supreme Court’s Takings Clause jurisprudence. Part III 
will then analyze the Tenth Circuit’s reasoning and decision as they re-
late to background principles of property law as most recently explained 
  
 4. Iron Bar Holdings, 131 F.4th at 1158–60. Thus, Iron Bar Holdings is the successor-in-
interest to the railroad. 
 5. See id. at 1156, 1158–59; Leo Sheep, 440 U.S. at 678. 
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by the Supreme Court in Cedar Point Nursery v. Hassid.6 In examining 
how a landowner’s “most treasured” right to exclude others from the 
owner’s private property7 operates in the context of the intriguing geo-
graphic, historical, and political setting of the case, this Article shows 
how the Tenth Circuit has expanded the Supreme Court’s background 
principles doctrine. 

I. IRON RAILS TO IRON BAR: THE POLITICAL HISTORY OF WESTWARD 
EXPANSION AND THE CORNER-CROSSING CONTROVERSY 

From “the Louisiana Purchase in 1803 to the Gadsden Purchase in 
1853,” the federal government came to own nearly 2 million additional 
square miles of land comprising what is now the American West.8 Stu-
dents and scholars of eminent domain law have the government’s check-
erboard land grant scheme to thank for decades of landmark Supreme 
Court decisions shaping the Court’s federal takings jurisprudence. For 
example, nearly fifty years ago, in a case regarding the right of access 
across railroad checkerboard land grants in Carbon County, Wyoming, 
the Supreme Court fittingly explained, “This case is the modern legacy 
of these early [railroad] grants.”9 The federal government still owns 640 
million acres of land throughout the United States—roughly a quarter of 
the country—including 29 million acres of land in Wyoming, which 
comprises nearly half the state’s land area.10 

A. The Jurisprudential Legacy of the Federal Government’s Checker-
board Land-Grant Scheme 

In the mid-nineteenth century, the federal government struggled to 
come up with a way to accomplish an ambitious two-fold goal: first, 
linking the eastern United States to California and the Oregon Territory 
by rail; and second, promoting the settlement and development of the 
American West without diverting resources needed to win the Civil 
War.11 A transcontinental railroad, it was thought, would accomplish 
both goals in rapid succession.12 For decades, Congress dreamed of link-
  
 6. 594 U.S. 139 (2021). 
 7. See id. at 149 (“The right to exclude is ‘one of the most treasured’ rights of property 
ownership.”) (quoting Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 435 (1982)). 
 8. Leo Sheep, 440 U.S. at 670; see Annual Geographic Information Table, U.S. CENSUS 
BUREAU, https://data.census.gov/table/GEOINFO2023.GEOINFO (last visited Oct. 1, 2025) 
(providing a data set that shows the land area of sixteen western states totals 1,726,140 square 
miles). 
 9. Leo Sheep, 440 U.S. at 677–78. 
 10. CAROL HARDY VINCENT, LAURA A. HANSON, & LUCAS F. BERMEJO, CONG. RSCH. 
SERV., R42346, FEDERAL LAND OWNERSHIP: OVERVIEW AND DATA 1, 8 (2020). 
 11. See STEPHEN E. AMBROSE, NOTHING LIKE IT IN THE WORLD: THE MEN WHO BUILT THE 
TRANSCONTINENTAL RAILROAD 1863–1869, at 42–65 (2000); 147 CONG. REC. H1004 (Mar. 20, 
2001) (statement of Rep. Scott McInnis). 
 12. See AMBROSE, supra note 11, at 42–43, 84–85, 94 (“Representative James G. 
Blaine . . . observed, ‘Such was the anxiety in the public mind to promote the connection with the 
Pacific that an enlarged and most generous provision was made for the completion of the road.’ The 
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ing East to West and developing the recently acquired land in between by 
railroad.13 The physical and political impracticalities of such a colossal 
and ambitious project seemed insurmountable, and Congress was unable 
reach any kind of consensus regarding the transcontinental railroad, par-
ticularly the first route it should take, before the Civil War began.14 But 
along with the nightmare of the war came an unanticipated opportunity 
for the political stars in Congress to align. With the southern states no 
longer represented in Congress, consensus was, at last, attainable.15 

Abraham Lincoln’s 1860 presidential platform declared, “That a 
railroad to the Pacific Ocean is imperatively demanded by the interests of 
the whole country; that the Federal Government ought to render immedi-
ate and efficient aid in its construction.”16 The reality that a transconti-
nental railroad was not viable without the federal government providing 
immense economic incentives was a particular point of agreement in 
Congress that enjoyed robust support by the President.17 President Lin-
coln had always been an advocate of the railroad in every sense of the 
word.18 The seemingly insurmountable problem, of course, was funding 
the construction of the largest and most difficult undertaking ever con-
ceived and built in America.19 The railroad companies lacked the capital 
to self-finance such a project, and besides, they had no financial incen-
tive to exhaust their own resources to build hundreds of miles of track 

  
struggle with the South, he added, meant ‘that no pains should be spared and no expenditures stinted 
to insure the connection with . . . the interests of the Atlantic and Pacific Coasts.’”).  
 13. See id. at 42–43. 
 14. See id. at 31 (“The explorers could not settle the question of where to build. Slavery made 
it impossible. [Jefferson] Davis wanted the thirty-second-parallel line [from New Orleans to San 
Diego] . . . . The Free-Soilers wanted Chicago or St. Louis or Minneapolis as the eastern terminus, 
but no slave-state politician was willing to give it to them.”). 
 15. See id. at 75–76. 
 16. Brandt Trust v. United States, 572 U.S. 93, 96 (2014) (citing JAMES W. ELY, JR., 
RAILROADS AND AMERICAN LAW 51 (2001)).  
 17. See AMBROSE, supra note 11, at 79 (“Lincoln made it clear to the congressmen that de-
spite the war he advocated the bill’s passage and the construction of the road, and he wanted it 
started right away.”). 
 18. See id. at 87 (noting that as president, Lincoln “was very anxious that the road should be 
built and wanted to do his part”); id. at 95 (“On July 2, 1864, Lincoln, always the railroads’ first and 
finest friend, signed the [Pacific Railroad Act of 1864] into law.”). Prior to his presidency, Lincoln 
had been an accomplished and acclaimed legal advocate for several railroad companies, famously 
representing the Chicago & Rock Island Railroad in its precedent-setting dispute with a steamboat 
company, whose boat suspiciously crashed into the railroad’s new bridge over the Mississippi River 
at full speed, destroying the bridge. See CHRISTIAN WOLMAR, THE GREAT RAILWAY REVOLUTION: 
THE EPIC STORY OF THE AMERICAN RAILROAD 98–99 (2012) (observing that Lincoln’s success in 
this dispute was “the first of his two significant—but largely forgotten—contributions to US railroad 
history (he will reappear later as the major political supporter of the Transcontinental), as the lawyer 
representing the Rock Island in court.”). 
 19. “Next to winning the Civil War and abolishing slavery, building the first transcontinental 
railroad, from Omaha, Nebraska, to Sacramento, California, was the greatest achievement of the 
American people in the nineteenth century. Not until the completion of the Panama Canal in the 
early twentieth century was it rivaled as an engineering feat . . . . Nothing like it had ever before 
been seen.” AMBROSE, supra note 11, at 17, 20. 



2026] A CHECKERS GAME WITH PROPERTY RIGHTS 333 

through the West’s vast uninhabited lands.20 And even if Congress did 
have the money to finance the project, direct public funding by the feder-
al government of a national transportation enterprise, just like a national 
bank, was constitutionally suspect.21 As the Supreme Court explained in 
Leo Sheep Co. v. United States,22 “there was serious disagreement as to 
the forms that inducement could take,” with Justice Story arguing that 
“‘internal improvements,’ such as railroads, were not within the enumer-
ated constitutional powers of Congress.”23 

“The response to this constitutional ‘gray’ area, and source of polit-
ical controversy, was the ‘checkerboard’ land-grant scheme.”24 Because 
the country was relatively cash-poor but land-rich, the government uti-
lized land-grant subsidies as incentives for private companies to build 
and operate the improvements that the growing country desperately 
needed.25 At the advent of railroad travel in America , rivers and canals 
served as the most speedy and efficient means of moving people and 
goods over any substantial distance.26 Prior to its use in railroad projects, 
the government utilized these land grants for canals and roads, such as 
Congress’s 1827 land grant “intended to facilitate private construction of 
a road between Columbus and Sandusky, Ohio.”27 Later, during his pre-
congressional law practice in Illinois, Lincoln advocated for the con-
struction of the Alton and Sangamon Railroad, which would link the 
railroad hubs of Boston and New York to the Mississippi River.28 To 
cover the cost, he “strongly urged the United States to give [almost 2.6 
million] acres of land adjacent to the proposed road to Illinois, to enable 
the state to grant that land to the [railroad].”29 The prevailing sentiment 
was that “[t]he country owned so much land that paying for a railroad 

  
 20. See id. at 79 (“[T]hose who were putting up the capital were not interested in building a 
railroad west from the Missouri River, or . . . farther east than the Nevada silver mines, through 
uninhabited territories.”). 
 21. The Tenth Circuit explained, “[P]ublic funding was a political and legal hot potato, with 
Justice Story (among others) arguing that funding ‘internal improvements’ such as railroads was not 
an enumerated constitutional power of Congress, and so was constitutionally impermissible.” Iron 
Bar Holdings, LLC v. Cape, 131 F.4th 1153, 1158 (10th Cir. 2025) (quoting Leo Sheep Co. v. Unit-
ed States, 440 U.S. 668, 672 (1979)). 
 22. 440 U.S. 668 (1979). 
 23. Id. at 671–72 (quoting 2 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION 166–72 
(5th ed. 1891)). The Court continued, stating, “Under such a theory, the direct subsidy of a transcon-
tinental railroad was constitutionally suspect—an uneasiness aggravated by President Andrew Jack-
son’s 1830 veto of a bill appropriating funds to construct a road from Maysville to Lexington within 
the State of Kentucky.” Id. at 672 (citing 2 J. RICHARDSON, A COMPILATION OF THE MESSAGES AND 
PAPERS OF THE PRESIDENTS 1789-1897, at 483–93 (1896)). 
 24. Id. 
 25. See Gary M. Anderson & Dolores T. Martin, The Public Domain and Nineteenth Century 
Transfer Policy, 6 CATO J. 905, 918 (1987) (“Early in the century, however, the federal government 
had established another highly productive, though non-tax, revenue-generating device—land 
sales . . . . By 1836, land sales equaled almost half of total federal revenues.”). 
 26. See AMBROSE, supra note 11, at 42.  
 27. Leo Sheep, 440 U.S. at 672–73. 
 28. See AMBROSE, supra note 11, at 28–29. 
 29. Id. 
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was no problem—just create a corporation and give it so much land for 
every mile of track it laid.”30 

In 1850, prior to his Senate campaign, Abraham Lincoln represent-
ed the Illinois Central Railroad, which, with the key support of Senator 
Stephen A. Douglas, became the first railroad to benefit from federal 
land grants.31 This method “was to prove ground-breaking as a future 
way of enabling the state to support railway projects and to make them 
viable.”32 The railroad could use the land’s resources for construction 
and sell the land for a profit to incoming settlers, “further boosting the 
use of the railway and providing a perfect illustration of how the railway 
became a kind of self-sustaining economic catalyst.”33 

But there was another challenge: the country had been torn apart by 
the Civil War.34 In 1862, even as the war raged perilously close to Wash-
ington, D.C., Congress was resolved to show that the Union was strong 
enough to win the war while simultaneously building an epic economic 
engine that would prove to the South and the world that the reunified 
country would be stronger than ever.35 “The Civil War was the world’s 
first railway war,” and both President Lincoln and Congress viewed the 
transcontinental railroad as essential to linking the Union East to West 
and providing a supply route of needed resources from the West for the 
war effort.36 They believed the transcontinental railroad, despite its im-
mense cost, would help preserve the Union and usher in a new age of 
America’s Manifest Destiny.37 

Ironically, the outbreak of war liberated the entire railroad project 
from what had been an unnavigable political impasse—the precise route 
the railroad would traverse, whether northern or southern.38 With the 
sudden absence of the “Senators and Representatives from those States 
which seceded from the Union[,] . . . the sectional overtones of the dis-
pute as to routes largely disappeared.”39 With agreement now reachable, 
Congress enacted the Pacific Railroad Act on July 1, 1862. The Act cre-
ated the Union Pacific Railroad, established a northerly route between 
Sacramento and Omaha, and subsidized the project with land grants and 
government loans issued in relation to the miles of track constructed. The 
  
 30. Id. at 28. 
 31. See WOLMAR, supra note 18, at 98. 
 32. Id. 
 33. See id. 
 34. Congressman Justin Morrill of Vermont, among others, held the commonsense opinion 
that “the nation could hardly afford both guns and railroads.” See AMBROSE, supra note 10, at 79. 
 35. See Union Pacific Act, ch. 120, 12 Stat. 489 (1862). 
 36. See WOLMAR, supra note 18, at 106. 
 37. See AMBROSE, supra note 11, at 79 (reporting that “Lincoln told [Union General Gren-
ville Dodge] and others that the road had to be built ‘not only as a military necessity, but as a means 
of holding the Pacific Coast to the Union’”); see also SIMON WINCHESTER, LAND: HOW THE 
HUNGER FOR OWNERSHIP SHAPED THE MODERN WORLD 140 (2021). 
 38. See Leo Sheep Co. v. United States, 440 U.S. 668, 674 (1979). 
 39. Id. 
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legislation shrewdly refrained from designating the location at which the 
two lines were to meet, which served to unleash the competitive drive in 
both railroad companies to lay as much track as possible as fast as possi-
ble, and thereby, haul in more government subsidies.40 

To accommodate the unprecedented size and scope of the transcon-
tinental railroad project, Congress adapted and supplemented the tradi-
tional land-grant subsidy procedure.41 The Central Pacific and Union 
Pacific companies “benefited from two forms of state aid[:] [f]or every 
mile of line they completed in the plains, they would receive $16,000 in 
government bonds, double that in the more difficult terrain of the Ne-
braska prairies or the Sacramento Valley, and triple the amount, $48,000 
per mile, in the mountains.”42 This resulted in a combined $60 million 
potential loan to the railroad companies.43 But there was more—much 
more. The total amount of land Congress would grant to the railroads 
would ultimately total more than 31,000 square miles, which is an area 
roughly the size of South Carolina.44 The land “was to be distributed on 
the basis of ten square miles per mile of track in strips alternating on 
either side of the right of way—which itself was a substantial 400 feet 
wide.”45 Congress left the meeting point unspecified, “giving the two 
companies an incentive to lay track over as many miles as quickly as 
possible.”46 

In the Pacific Railroad Act, Congress granted the railroad all of the 
odd-numbered sections within ten miles on either side of the railroad 
tracks.47 The checkerboard grants were later doubled to twenty miles on 
either side of the tracks in order to make up for the shortfall of anticipat-
ed funding generated when the Union Pacific’s “original subscription 
drive for private investment” through the sale of government-authorized 
bonds “proved a failure.”48 The federal land grants for the railroads per-
mitted those companies to “use or dispose of [the parcels] as they 
wished.”49 As expected, the railroads “sold the land as they needed, rais-
ing millions in cash from settlers well aware that holding land beside a 
railway line could possibly turn to their commercial advantage, eventual-
ly.”50 For example, the Burlington & Missouri River Railroad published 
  
 40. See WOLMAR, supra note 18, at 141. 
 41. See id. 
 42. Id. 
 43. Id. 
 44. Id.; Profiles: South Carolina, U.S. CENSUS BUREAU, 
https://data.census.gov/profile?g=040XX00US45&d=GEO+Geography+Information (last visited 
Nov. 1, 2025).  
 45. WOLMAR, supra note 18, at 141. 
 46. Id. 
 47. See Leo Sheep Co. v. United States, 440 U.S. 668, 676–77 (1979). 
 48. Id. at 677; see also Iron Bar Holdings, LLC v. Cape, 674 F. Supp. 3d 1059, 1062 (D. 
Wyo. 2023). 
 49. WINCHESTER, supra note 37, at 141. 
 50. Id. 
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full-color posters of prairie scenery that offered “‘Millions of Acres’ of 
‘cheap land,’ in the flatlands of Iowa and Nebraska, and on most tempt-
ing terms: less than $2.50 an acre, with ten years credit at [six] percent 
interest, a seventh of the principal price due each year, but payable only 
beginning four years after the purchase.”51 

 

Figure 1: Broadside land-sale advertisement by the Burlington & Mis-
souri River Railroad Co. (1872).52 

The transcontinental railroad, supported by subsidized land grants, 
was key to achieving Congress’s goal of national expansion. As Con-
gress saw it, expansion would accomplish two objectives: “(1) establish 
an organized system for settlement of the western lands and therefore 
limit random occupation by squatters, and (2) obtain a return to the 
treasury through sales of tracts to individuals.”53 With its land-grant 
scheme, Congress thought it achieved a triple-victory. First, the land 
grants would provide the means to get the transcontinental railroad built. 

  
 51. Id. 
 52. Burlington & Mo. River R.R. Co., Millions of Acres. Iowa and Nebraska. Land for Sale 
on 10 years Credit by the Burlington & Missouri River R. R. Co. at 6 Per Ct Interest and Low Pric-
es, LIBR. OF CONG., https://lccn.loc.gov/2021768733 (last visited Oct. 1, 2025) (broadside print 
1872). 
 53. Shelby D. Green, No Entry to the Public Lands: Towards a Theory of a Public Trust 
Servitude for a Way Over Abutting Private Land, 14 WYO. L. REV. 19, 24 (2014) (citing James L. 
Huffman, The Inevitability of Private Rights in Public Lands, 65 U. COLO. L. REV. 241, 257 (1994)). 
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Second, the cost of the financing plan would be fully repaid with the sale 
of the government’s retained sections once they greatly appreciated in 
value due to their proximity to the railroad.54 And third, any land-access 
issues created by the checkerboard layout, such as the initial absence of 
access roads through and across the checkerboard, would resolve them-
selves through free-market development once the railroad and the gov-
ernment liquidated their properties within the railroad corridor.55 As the 
Supreme Court explained, “Congress obviously believed that when de-
velopment came, it would occur in a parallel fashion on adjoining public 
and private lands and that the process of subdivision, organization of a 
polity, and the ordinary pressures of commercial and social intercourse 
would work itself into a pattern of access roads.”56 But things turned out 
differently than Congress expected.57 In many remote and arid portions 
of the West, including Wyoming’s Red Desert, Congress “had difficulty 
selling the even-numbered tracts,” despite their proximity to the new 
railroad, and “ended up [either] giving them away under the Homestead 
Act of 1862”58 or “deed[ing] its unclaimed lands to the American public, 
rather than selling it.”59 Thus, the checkerboard grants resulted in the 
railroad land usually being “surrounded by public land, and vice versa.”60 

  
 54. Congress believed that “by giving half the land away and thereby making possible con-
struction of the road, canal, or railroad, the government would recover from the reserved sections as 
much as it would have received from the whole.” Leo Sheep Co. v. United States, 440 U.S. 668, 673 
(1979) (quoting PAUL W. GATES, HISTORY OF PUBLIC LAND LAW DEVELOPMENT 346 (1968)). 
 55. See id. at 686. 
 56. Id. Justice Rehnquist noted that “[t]he Union Pacific was required by the 1862 Act to sell 
or otherwise dispose of the land granted to it within three years after completion of the entire road, 
with lands not so disposed of within that period subject to homesteading and pre-emption.” Id. at 686 
n.23. Thus, at the time Congress passed the Union Pacific Act, “the process of subdivision was 
perceived, to a great degree, as inevitable.” Id. 
 57. See id. at 687. 
 58. Green, supra note 53, at 29. 
 59. Iron Bar Holdings, 131 F.4th at 1160. 
 60. Leo Sheep, 440 U.S. at 672. 
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Figure 2: Detail image of Cram’s Township and Railroad Map of Wyo-
ming showing route of transcontinental railroad through the southeast-
ern corner of Wyoming’s Laramie, Albany, and Carbon counties (route 

marked by series of red number “3”).61 

B. Good Enough for Government Work: The Fallout of the Govern-
ment’s Checkerboard Land-Grant Scheme 

The Pacific Railroad Act was the culmination of over a decade of 
study, debate, negotiation, and political gamesmanship.62 The legislation, 
with its innovative bundling of subsidies and incentives, was phenome-
nally effective in launching what would become “the greatest achieve-
ment of the American people in the nineteenth century” other than “win-
ning the Civil War and abolishing slavery.”63 But it later became appar-
ent that, in the fog of this war of legislative sausage-making, Congress 
had unwittingly incorporated within the Pacific Railroad Act a law of 
unintended consequences.64 Some of the unintended consequences of 
Congress’s railroad land-grant scheme were, indeed, “pernicious.”65 
  
 61. George Franklin Cram, Cram’s Township and Railroad Map of Wyoming, LIBR. OF 
CONG., https://www.loc.gov/item/98688571/ (last visited Oct. 1, 2025) (1895 map). 
 62. Union Pacific Act, ch. 120, 12 Stat. 489 (1862).  
 63. See AMBROSE, supra note 11, at 17. 
 64. “The law of unintended consequences, often cited but rarely defined, is that actions of 
people—and especially of government—always have effects that are unanticipated or unintended.” 
Rob Norton, Unintended Consequences, ENCYCLOPEDIA OF THE LIBR. OF ECON. AND LIBERTY 
(2024), https://www.econlib.org/library/Enc/UnintendedConsequences.html. For example, in 1692 
John Locke urged the defeat of a bill in parliament intended to cut the maximum rate of interest on 
loans from six to four percent, arguing that instead of benefiting borrowers, as intended, it would 
hurt them. “People would find ways to circumvent the law, with the costs of circumvention borne by 
borrowers. To the extent the law was obeyed, Locke concluded, the chief results would be less 
available credit and a redistribution of income away from ‘widows, orphans and all those who have 
their estates in money.’” Id. 
 65. Green, supra note 53, at 42. 



2026] A CHECKERS GAME WITH PROPERTY RIGHTS 339 

America’s foremost railroad law expert observed, “Legal questions aris-
ing from the land grants [would] vex[] courts and legislators until well 
into the twentieth century.”66 And as the Supreme Court lamented in Leo 
Sheep,67 “[P]resent times are litigious ones and the 37th Congress did not 
anticipate our plight.”68  

“Despite the inherent existential values of the public lands,” Profes-
sor Shelby Green has commented, “[I]t can scarcely be argued that ac-
cess to them by the general public animated early federal land policy.”69 
Unfortunately, in the process of promoting westward expansion by 
means of land grants, Congress had not provided for public access to and 
from newly created landlocked parcels.70 By the same token, the railroad 
land grants resulted in a substantial number of retained parcels of public 
land being landlocked with no means of access to them over and across 
adjacent parcels of private land.71 As Professor Green has observed, be-
fore 1980, 

Congress seemed oblivious to the need to ensure that the wonders of 
the forests and wilderness areas are accessible to the public. Since the 
early days of the republic, Congress engaged in acts calculated, if not 
by design, by ignorance, to cut off the public from vast parts of the 
wild through aggressive land disposal policies. From 1812 to 1946 
alone, the government disposed of more than a billion acres to private 
ownership, much of it sold at a pittance.72 

Congress’s willful ignorance of the eventual and natural consequences of 
its creation of the checkerboard and retention of hundreds of publicly 
reserved parcels created far-reaching and wide-ranging property disputes. 
Of course, this was not the first nor the last time Congress’s unintended 
consequences exacerbated a problem. It presages future congressional 
botches, not unlike its passage of the Smoot-Hawley Tariff Act at the 
beginning of the Great Depression, as amusingly and methodically ex-
plained by Ben Stein’s character in the infamous classroom scene from 
Ferris Bueller’s Day Off.73 

  
 66. ELY, supra note 16, at 58. 
 67. 440 U.S. 668 (1979). 
 68. Id. at 687. 
 69. Green, supra note 53, at 36. 
 70. See id. at 29. Despite Congress’s lack of forethought, however, a presumption arose that 
“‘an implied license’ to use public lands” for access to landlocked private land existed that “would 
provide settlers with unimpeded access to their property.” Id. (quoting United States v. Jenks, 22 
F.3d 1513, 1515 (10th Cir. 1994)). Courts rejected, however, that this implied license constituted an 
easement. Id. (citing United States v. Jenks, 129 F.3d 1348, 1354 (10th Cir. 1997)). 
 71. Id. 
 72. Id. at 28. 
 73. See U.S. Senate Historical Office, The Senate Passes the Smoot-Hawley Tariff (in the 
movie scene, the high school teacher “vainly struggl[es] to get some response from his dazed stu-
dents,” stating, “In 1930, the Republican-controlled House of Representatives, in an effort to allevi-
ate the effects of the . . . Anyone? Anyone? . . . the Great Depression, passed the . . . Anyone? Any-
one? The tariff bill? The Hawley-Smoot Tariff Act. Which, anyone? Raised or lowered? . . . raised 
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So what could possibly go wrong with Congress’s land-grant 
scheme? The result is a checkerboard entangling millions of acres of 
“corner-locked” public land across the western United States.74 As Pro-
fessor Green notes, Congress, “perhaps naively, [] believed that notions 
of neighborliness and comity would be sufficient to resolve any access 
problem [across abutting private property] that might arise.”75 Such ex-
pectations were not only naïve, but recklessly optimistic. 

C. The Wyoming Red Desert’s Legacy of Momentous Federal Property-
Rights Cases 

Judge Tymkovich, the author of the Tenth Circuit panel’s opinion in 
Iron Bar Holdings, aptly noted that the south-central-Wyoming portion 
of the “Great American Desert” has been “the epicenter of a 150-year 
conflict touching on the core of property law and, simultaneously, defin-
ing the American West.”76 Indeed, this region of Wyoming (Wyoming’s 
Red Desert) is home to Supreme Court landmark precedents exploring 
the fundamental nature of property rights, including Leo Sheep77 in 1979 
and Brandt Trust v. United States78 in 2014. The Tenth Circuit’s decision 
in Iron Bar Holdings stands on the shoulders of these south-central Wy-
oming landmarks. 

The setting of these landmark cases has one thing in common: Peo-
ple who do not live in Wyoming’s Red Desert want to traverse and enjoy 
it. The region includes Elk Mountain, the setting for Iron Bar Holdings; 
Seminoe Reservoir, access to which was at issue in Leo Sheep; and Fox 
Park, where Marvin Brandt and his family owned a home and sawmill 
operation. This region, with its abundant natural resources, recreational 
appeal, and juxtaposition of public and private landownership, became a 
fertile field for property-rights litigation that has helped shape the Su-
preme Court’s takings jurisprudence over the past half-century.79 

Wyoming’s beautiful Seminoe Reservoir recreation area and associ-
ated state park—situated just thirty miles north of Elk Mountain—
provided the scenic setting for the Supreme Court’s decision in Leo 

  
tariffs, in an effort to collect more revenue for the federal government. Did it work? Any-
one? . . . Anyone know the effects? It did not work, and the United States sank deeper into the Great 
Depression.”), available at: 
https://www.senate.gov/artandhistory/history/minute/Senate_Passes_Smoot_Hawley_Tariff.html. 
 74. The Corner-Locked Report, ONX (Apr. 2022) https://www.onxmaps.com/onx-access-
initiatives/corner-crossing-report (“[I]n 2018 and 2019, onX and the Theodore Roosevelt Conserva-
tion Partnership worked together to discover 15.8 million acres of landlocked federal and state land 
throughout the West.”).  
 75. Green, supra note 53, at 36. 
 76. Iron Bar Holdings, LLC v. Cape, 131 F.4th 1153, 1157 (10th Cir. 2025). 
 77. See Leo Sheep Co. v. United States, 440 U.S. 668, 687–88 (1979). 
 78. See 572 U.S. 93, 117 (2014). 
 79. See Iron Bar Holdings, 131 F.4th at 1157; Leo Sheep, 440 U.S. at 670; Brandt Trust, 572 
U.S. at 98–99. 
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Sheep.80 In Leo Sheep, which arose from the federal government’s crea-
tion of a public access road across privately owned land, the Supreme 
Court paved the way for modern property rights disputes arising within 
railroad corridors established through federal land grants. In Brandt 
Trust, the Supreme Court settled the question of what property rights 
landowners retained in their land underlying abandoned railroad rights-
of-way granted under the General Railroad Right-of-Way Act of 1875.81 
Then-Associate Justice Rehnquist explained in Leo Sheep, and Chief 
Justice Roberts later explained in Brandt Trust, that the property interests 
in land used for railroad rights-of-way are determined by settled princi-
ples of property law at the time the right-of-way is established.82  

The dispute in Iron Bar Holdings stemmed from hunting on and 
around Elk Mountain’s share of the Red Desert checkerboard. The Wy-
oming Office of Tourism touts, “As the least populated state in the union, 
Wyoming’s wide open spaces offer[] some of the best hunting opportuni-
ties to be found.”83 Elk Mountain provided not only its namesake game 
but also vast tracts of public land on which to hunt it. Three Missourians 
(and later a fourth) took advantage of this opportunity to hunt elk within 
public lands managed by the Bureau of Land Management (BLM).84  

The case and the stakes seemed unremarkable. Hunters, lawfully 
hunting on federal public land administered by BLM (as well as sections 
of State of Wyoming land) each momentarily passed over a few square 
feet of Iron Bar’s private land to access the adjacent federal land. With-
out physically touching Iron Bar’s land, the hunters passed through a few 
cubic feet of airspace above Iron Bar’s land and “corner-crossed,” by 
  
 80. Visitors often mistakenly conflate “Seminoe” with the Native American “Seminole” 
Tribe, but the reservoir is named for French trapper Basil Cimineau Lajeunesse, with “Seminoe” as 
the Americanized spelling of Cimineau. Seminoe State Park, WYO. PARKS, 
https://wyoparks.wyo.gov/index.php/places-to-go/seminoe (last visited Oct. 24, 2025). 
 81. Brandt Trust, 572 U.S. at 95. 
 82. See Leo Sheep, 440 U.S. at 687–88; Brandt Trust, 572 U.S. at 104–05. In Leo Sheep, the 
Supreme Court held, “This Court has traditionally recognized the special need for certainty and 
predictability where land titles are concerned, and we are unwilling to upset settled expectations to 
accommodate some ill-defined power to construct public thoroughfares without compensation.” 440 
U.S. at 687–88. In Brandt Trust, the Court reaffirmed this principle. 572 U.S. at 110 (quoting Leo 
Sheep, 440 U.S. at 687) (“We decline to endorse [the government’s] stark change in position, espe-
cially given ‘the special need for certainty and predictability where land titles are concerned.’”). 
Chief Justice Roberts clerked for then-Associate Justice Rehnquist the year after Justice Rehnquist 
authored the Court’s decision in Leo Sheep. Richard Pildes, Commentary: John Roberts’s Quiet 
Homage to William Rehnquist, SCOTUSBLOG (Mar. 12, 2024), 
https://www.scotusblog.com/2014/03/commentary-john-robertss-quiet-homage-to-william-
rehnquist. 
 83. Hunting in Carbon County, Wyoming, CARBON CNTY. VISITORS COUNCIL, 
https://www.wyomingcarboncounty.com/index.php/things-to-do/hunting (last visited Nov. 2, 2025). 
 84. BLM reports that it “manages over 245 million acres of public land in the United States,” 
of which there are “43 million acres of elk habitat.” Hunting and Fishing on BLM-Managed Public 
Lands, BUREAU OF LAND MGMT., 
https://www.blm.gov/sites/blm.gov/files/documents/files/BLM%20Hunting%20and%20Fishing%20
013018.pdf (last visited Nov. 2, 2025); Hunting, Fishing and Recreational Shooting, BUREAU OF 
LAND MGMT., https://www.blm.gov/programs/recreation/recreation-activities/recreational-shooting 
(last visited Oct. 24, 2025). 
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“stepp[ing] directly from the corner of one public parcel to the corner of 
the other.”85 Typically such conduct might draw the ire of the landowner 
and instigate a verbal confrontation. If the confrontation escalated, it 
might involve a less-than-pleasant visit with local law enforcement. If 
the alleged trespassers’ conduct was egregious, the law enforcement of-
ficers and prosecutor might charge the hunters with a local ordinance 
violation and serve them with a summons to appear before a municipal or 
county judge, possibly resulting in the imposition of a small fine. After 
all, the hunters did not damage, or even touch, the privately owned land. 
It may have seemed like much ado about nothing. But as the court ex-
plained, the legal controversy was the product of an “interplay of state 
and federal law enacted against the backdrop of private settlement of 
public lands and the property disputes that inevitably followed among 
rival interests.”86 When the federal government created the railroad land-
grant checkerboard, it unintentionally set in motion a surreal, yet real-
life, game of checkers with interacting players actually jumping over 
corners. But this checkers game—involving a momentary invasion of 
inches of airspace to access a landlocked adjacent property—soon esca-
lated into a federal court case involving a $9 million constitutional prop-
erty rights controversy.87 

II. MUCH ADO ABOUT NOTHING (EMPTY AIRSPACE): THE TENTH 
CIRCUIT’S DECISION IN IRON BAR HOLDINGS 

If trespassing were an Olympic event, Iron Bar Holdings would be 
a gold medal event. Never had such a seemingly de minimis trespass 
achieved so much. At first glance, the conduct at issue–—a non-contact, 
momentary, airspace corner-crossing—seems better-suited to Judge Ju-
dy’s court rather than federal court. Closer to the surface (of the desert 
ground), the dispute resembled an out-of-proportion fence line argument 
between neighbors. But there is much more beneath (or above, in this 
case) the surface. As aptly summarized by the unanimous Tenth Circuit 
panel, “[w]hile the dispute may seem trivial, at its core, it implicates cen-
turies of property law and the settlement of the American West.”88 

A. Iron Bar Holdings Implicates Centuries of Property Law Principles 

The setting of this modern-day Western is the checkerboard areas of 
the American West containing millions of acres of publicly owned land 
that is potentially inaccessible to the public due to its geographic bounda-
ries. A government-placed survey pin is located at each four-cornered 
intersection of the parcels of public and private land. The court adeptly 
explained the problem facing the hunters this way: “Anyone familiar 
  
 85. Iron Bar Holdings, LLC v. Cape, 131 F.4th 1153, 1161 (10th Cir. 2025). 
 86. Id. at 1156. 
 87. Id. at 1162, 1164. 
 88. Id. at 1156. 
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with the game checkers can visualize this corner-crossing problem: to 
move diagonally across the board, a piece must momentarily occupy the 
space on and above their opponent’s squares. If the opposing player 
could foreclose that move, their opponent would be unable to travel the 
board.”89 

 

Figure 3: Public hunter/hiker corner-crossing illustration from the Tenth 
Circuit’s opinion.90 

As explained above, the federal government’s nineteenth-century 
land-grant policy created a literal checkerboard of land ownership across 
vast swaths of the West. Some owners of private property in the check-
erboard, like Iron Bar’s ranch in Wyoming, who are forever-neighbors 
with the BLM or other government agencies, are accordingly forced to 
interact with the government’s invitees. Like many other private land-
owners in the West, Iron Bar actively monitors its property’s boundaries 
and discourages uninvited recreationists from entering its land in the 
process of corner-crossing to access adjacent public land that has been 
landlocked by surrounding parcels of private property.91  

The geography of the checkerboard, coupled with the lack of public 
access roads to many parcels of public land, has caused users of public 
land to travel from publicly accessible parcels to diagonally adjacent 
landlocked parcels via GPS-assisted “corner-crossing.” The intersection 
  
 89. Id. As the court explained, the Missouri hunters traversing the public land adjacent to Iron 
Bar Holdings’ property used onX Hunt—“a GPS mapping tool that helps users find property lines 
and determine land ownership—[to] navigate[] to the corners of public land overlaying Elk Moun-
tain.” Id. at 1160–61. onX Maps is a self-described digital map provider seeking to “help hunt-
ers . . . see public land boundaries while in the field.” Our Founder’s Story, ONX MAPS, 
https://www.onxmaps.com/about (last visited Oct. 1, 2025). Public land within the checkerboard that 
is inaccessible to the public due to its right-angle boundaries with privately owned land has been 
termed “corner-locked” because the four right-angled-corners of the parcels intersect at a single 
point, which does not provide any diagonal path of access. See The Corner-Locked Report, supra 
note 74. 
 90. Iron Bar Holdings, 131 F.4th at 1156. 
 91. As the Tenth Circuit panel illustrated in its opinion (Figure 3), corner-crossing involves 
“stepping across adjoining corners of federal public land” because there is no other available public 
access. Id. 
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at each corner of the checkerboard around Elk Mountain was originally 
marked in 1877 with a stone monument, but when the area was resur-
veyed in 1967, BLM surveyors remarked the corners with an iron post 
with a brass cap.92 To discourage corner-crossing, instead of erecting a 
fence surrounding the entirety of its land, Iron Bar placed a “no-
trespassing” signpost in each corner of the diagonally adjacent parcels it 
owned.93 Iron Bar placed its signpost on both sides of BLM’s survey 
markers, wrapping a chain around the pair signpost so that the chain is 
directly over the corner survey marker.94  

Iron Bar’s signpost-sentry guard posts prevented the hunters from 
walking directly over the point of intersection of the four corners.95 The 
hunters had come prepared with GPS tracking maps so they could identi-
fy the boundaries between public and private parcels and locate the inter-
secting corners of the public parcels within the checkerboard around Elk 
Mountain.96 By corner-crossing from one parcel of public land to the 
adjoining parcel of public land, the hunters could, arguably, access land-
locked parcels of public land directly over the intersection without tres-
passing on private land.97 But the signpost-pairing structure physically 
prevented the hunters from stepping over the survey marker to corner-
cross.98 Only momentarily stymied, the Show-Me State hunters thought 
they could get around this problem, literally. “[U]ndeterred by this odd 
barricade,” the court explained, “‘one by one, each grabbed one of the 
steel posts and swung around it, planting their feet only’ on [the diago-
nally opposite sections of public land], but passing through the airspace 
above Iron Bar’s Sections . . . .”99 Assuming the problem was now be-
hind them, the hunters continued their expedition on the landlocked par-
cel of public land.  

Iron Bar was not amused. Believing that the hunters could not have 
accessed the landlocked public land without trespassing across the cor-
ners of its property, Iron Bar’s employees confronted the hunters.100 Iron 
Bar informed the hunters that they could not hunt on the public land be-
cause they had trespassed in the process of accessing the landlocked sec-
  
 92. As related by an expert-witness surveyor during discovery, the government’s resurvey of 
the area in 1967 contained the following description of the survey markers: “All field corner posi-
tions . . . are monumented with the Bureau of Land Management’s standard iron post cadastral 
survey monument, consisting of an inscribed die-cast brass cap, permanently mounted on a galva-
nized iron pipe, 29 ins. Long, 2½ ins. diameter.” Report of William R. Fehringer, P.L.S., CFEDS at 
2–3, Iron Bar Holdings, LLC v. Cape, 674 F. Supp. 3d 1059 (D. Wyo. 2023) (No. 22-CV-67) (inter-
nal quotations and citations omitted). 
 93. Iron Bar Holdings, 131 F.4th at 1161–62. 
 94. Iron Bar Holdings, 674 F. Supp. 3d at 1064–65. 
 95. See Iron Bar Holdings, 131 F.4th at 1162 (explaining the “Hunters could not fit between 
the signposts and under the chain to corner-cross”). 
 96. Id. at 1161. 
 97. See id. at 1156. 
 98. Id. at 1162. 
 99. Id. 
 100. See id. at 1162–63. 
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tion.101 When the hunters refused, Iron Bar contacted the sheriff, who 
responded, investigated, and interviewed the parties.102 Once the hunters 
explained that they had “merely corner-crossed,” the sheriff declined to 
cite the hunters or order them to leave.103 Vindicated, the Missourians 
continued and completed their hunting expedition, returned home, and 
planned a return trip for the following year.104 

When the hunters returned the next year, they came prepared to deal 
with the no-trespassing signpost obstructions.105 The method they de-
vised was clever and simple. The resourceful hunters brought a steel, A-
frame stepladder with them to assist in corner-crossing.106 When they 
came to a four-corner intersection, they placed it over and above both the 
survey marker and Iron Bar’s signposts, planting each pair of the ladder’s 
legs only within the corners of the opposing parcels of public land.107 By 
using the ladder to climb up and over the corners of Iron Bar’s land, the 
hunters could ensure that they avoided physical contact with either Iron 
Bar’s land or signposts.108 And by crossing directly over the survey 
marker, the hunters mitigated, as much as possible, any interference with 
Iron Bar’s property. Having literally gone above and beyond in avoiding 
any and all contact with Iron Bar’s property—to an even greater extent 
than they had the previous year—the hunters were able to lawfully ac-
cess the landlocked parcel of public land, or were they? 

That’s not how Iron Bar saw it, and having been thwarted in trying 
to enforce their property rights the prior year, Iron Bar threw down the 
gauntlet. First, Iron Bar employees confronted the hunters repeatedly, 
demanding that they leave.109 When the hunters refused, Iron Bar took it 
up a notch by having its employees drive around in motor vehicles to 
scare off the game the hunters were pursuing.110 When the hunters per-
sisted, Iron Bar again resorted to law enforcement for help.111 But this 
time it called upon both the sheriff (who had declined to intervene previ-
ously), and for good measure, the Wyoming Game and Fish Department, 
to take action against the hunters.112 Not surprisingly, the sheriff again 
declined to get involved, and to Iron Bar’s further frustration, the state 
wildlife officials also refused to intervene.113 With a determination equal 
to the hunters, Iron Bar urged the local prosecutor to charge the hunters 
  
 101. See Iron Bar Holdings, LLC v. Cape, 131 F.4th 1153, 1163 (10th Cir. 2025). 
 102. See id. 
 103. Id. 
 104. See id. 
 105. Id. 
 106. Id. 
 107. See Iron Bar Holdings, LLC v. Cape, 131 F.4th 1153, 1163 (10th Cir. 2025). 
 108. See id.  
 109. See id. 
 110. See id. at 1163. 
 111. Id. at 1164. 
 112. Id. at 1163–64. 
 113. Iron Bar Holdings, LLC v. Cape, 131 F.4th 1153, 1164 (10th Cir. 2025). 
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with criminal trespass.114 The prosecutor complied, directing the sheriff 
to cite the hunters for trespass and instructing the state wildlife officials 
to require the hunters to leave and advise them to not reenter the land-
locked public lands.115 Charges were filed, and a criminal trespass case 
proceeded against the hunters and even went to trial.116 But that was only 
the beginning. At trial, a jury acquitted the hunters of criminal trespass; 
but unrelenting, Iron Bar immediately served the hunters with a state-
court complaint for civil trespass.117 The federal corner-crossing contro-
versy gameboard was set when the hunters removed Iron Bar’s civil tres-
pass complaint to federal court. The issue determinative of tort liabil-
ity—whether the hunters had intruded onto Iron Bar’s property by cross-
ing through its airspace—triggered a Fifth and Fourteenth Amendment 
taking analysis. 

B. Checkerboard Torts, Trespasses, and Takings 

As explained by the Supreme Court in Cedar Point Nursery,118 the 
government effects a “per se” taking of private property when it physi-
cally acquires an owner’s interest in private property for public use.119 A 
per se taking invokes the Takings Clause of the Fifth Amendment, which 
“imposes a clear and categorical obligation to provide the owner with 
just compensation.”120 By contrast, a government regulation that does not 
take an interest in private property but instead restricts the owner’s use of 
  
 114. See id. 
 115. See id. 
 116. Id. 
 117. Id. Iron Bar filed a state court complaint against the hunters alleging they had committed 
the tort of civil trespass under Wyoming state law. See Complaint for Declaratory Judgment and 
Civil Trespass at 1, Iron Bar Holdings, LLC v. Cape, No. 22-34 (Wyo. 2d Dist. Ct. Feb. 15, 2022). 
The hunters removed the case to the United States District Court for the District of Wyoming under 
both federal question and diversity jurisdiction. Defendants’ Petition for Removal at 1, 3–4, 27, Iron 
Bar Holdings, LLC v. Cape, 674 F. Supp. 3d 1059 (D. Wyo. 2023) (No. 22-CV-67). According to 
the removal petition, Iron Bar Holdings purchased Elk Mountain Ranch in 2005, a property with an 
alleged value between $19.5 million and $30 million. See id. ¶¶ 160—61, 172. Because Iron Bar’s 
“title to the Property [allegedly] includes the right to prohibit the public from accessing public land” 
via corner-crossing, Iron Bar claimed that the hunters’ conduct clouded the ranch’s title and dimin-
ished its value. Id. at ¶¶ 165–67. In Wyoming, an alleged tortfeasor is liable for civil trespass for 
“invasions of the [owner’s] interest in the exclusive possession of land and in its physical condition.” 
See Edgcomb v. Lower Valley Power & Light, Inc., 922 P.2d 850, 859 (Wyo. 1996) (quoting 
RESTATEMENT (SECOND) OF TORTS ch. 7 (1965)); Bellis v. Kersey, 241 P.3d 818, 824 (Wyo. 2010) 
(quoting Edgcomb, 922 P.2d at 859); see also Skane v. Star Valley Ranch Ass’n, 826 P.2d 266, 268–
69 (Wyo. 1992) (quoting Noble & Carmody v. Hudson, 122 P. 901, 904 (Wyo. 1912)) (“In Wyo-
ming, ‘the gist of the action of trespass is injury to possession, and the plaintiff must show either 
possession or a right to take immediate possession at the time of the trespass.’”). Accordingly, if the 
hunters intentionally entered upon Iron Bar’s property, “even if [they] mistakenly thought [they] had 
a right to be on the property,” they would be liable for civil trespass under Wyoming law. Memoran-
dum in Support of Motion for Partial Summary Judgment at 23, Iron Bar Holdings, 674 F. Supp. 3d 
1059 (No. 22-CV-67) (quoting WYOMING CIV. PATTERN JURY INSTRUCTIONS § 21.09 (Wyo. Bar 
Ass’n 2022)). 
 118. 594 U.S. 139 (2021). 
 119. See id. at 147–48 (“[P]hysical appropriations constitute the clearest sort of taking, and we 
assess them using a simple, per se rule: The government must pay for what it takes.”) (internal 
quotations and citations omitted). 
 120. Id. at 147. 
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the owner’s private property is analyzed under a regulatory taking analy-
sis.121 Only if the regulation goes “too far” in interfering with an owner’s 
use of private property will the government action be recognized as a 
taking that obligates the government to compensate the owner.122 In Ce-
dar Point Nursery, the Court held that a state regulation authorizing agri-
cultural-union organizers to “take access” to an agricultural employer’s 
property for up to three hours per day, 120 days a year, effected a physi-
cal taking of a strawberry grower’s property.123 Until the Court’s ruling 
in Cedar Point Nursery, a regulation that effected only a temporary inva-
sion of private property was only analyzed under a regulatory taking 
standard, not as a per se physical taking.124 The lower court analyzed the 
access regulation under a regulatory taking standard—not as a per se 
taking—because the agricultural regulation did not impose a universal, 
permanent, and constant access easement.125  

In both Cedar Point Nursery and Iron Bar Holdings, the aggrieved 
landowner objected to the temporary limitation of its right to exclude 
others from its private property. In Cedar Point Nursery, the state Agri-
cultural Labor Relations Board promulgated a regulation imposing a 
temporary right of access to the property of agricultural employers in 
order for union representatives to solicit support from the employer’s 
workers to unionize.126 Cedar Point Nursery objected to the union organ-
izers’ forced intrusion, which disrupted its operations, and it filed suit 
against members of the state board, arguing the access regulation “ef-
fected an unconstitutional per se physical taking under the Fifth and 
Fourteenth Amendments by appropriating without compensation an 
easement for union organizers to enter their property” and requesting 
declaratory and injunctive relief.127 Because the access regulation im-
posed a temporary, rather than permanent, access easement, the lower 
courts evaluated Cedar Point Nursery’s takings claim under the regulato-
ry takings balancing test set forth in Penn Central Transportation Co. v. 
City of New York,128 instead of employing a categorical takings analy-
sis.129 The Supreme Court reversed, holding that “government-authorized 
  
 121. Id. at 148–49. 
 122. Id. at 148 (quoting Pa. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922)) (“[W]hile property 
may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.”). 
 123. Id. at 143–44, 162. 
 124. See Cedar Point Nursery v. Hassid, 594 U.S.139, 165 (Breyer, J., dissenting). 
 125. Id. at 145–46 (majority opinion) (explaining the Ninth Circuit found no taking because 
“the access regulation did not . . . allow random members of the public to unpredictably traverse [the 
growers’] property 24 hours a day, 365 days a year”) (internal quotation and citation omitted). 
 126. Id. at 143–44. 
 127. Id. at 145 (emphasis omitted) (“Calling through bullhorns, the organizers disturbed opera-
tions, causing some workers to join the organizers in a protest and others to leave the worksite alto-
gether.”). 
 128. 438 U.S. 104 (1978). 
 129. See Cedar Point Nursery, 594 U.S. at 145–46. The Court, in Cedar Point Nursery, “re-
jected the argument (based on language in Loretto [v. Teleprompter Manhattan CATV Corp.]) that 
categorical treatment is only appropriate for ‘permanent’ invasions, and anything less than a 
24/7/365 intrusion is simply a regulation on use, and merely one of the Penn Central factors to 
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invasions of property . . . are physical takings requiring just compensa-
tion,” regardless of whether the invasion is permanent or temporary.130 
And, emphasizing the essential nature of a landowner’s right to exclude, 
the Court held a government-imposed restriction of a landowner’s right 
to exclude is redressable regardless of temporal length.131 

Iron Bar Holdings, in contrast to Cedar Point Nursery, was a civil 
trespass tort action. But the initial analysis of both types of claims begins 
with the same question—does the private property owner have a property 
interest that was taken by the government or violated by a putative tres-
passer? Moreover, the hunters’ affirmative defense under an 1885 federal 
statute, the Unlawful Inclosures Act (UIA),132 brought government regu-
lation of property rights within the checkerboard to bear in Iron Bar’s 
trespassing claim. The hunters argued that Iron Bar lacked the right to 
exclude corner-crossers from its property because the UIA bars land-
owners within the checkerboard from obstructing access to adjacent 
squares of landlocked public land by erecting fences or other struc-
tures.133 As the Tenth Circuit explained, the “controlling principle [be-
hind the UIA] is that checkerboard landowners cannot maintain a barrier 
that has the effect of fully enclosing public lands and preventing com-
plete access for a lawful purpose.”134 Obviously, because Iron Bar had 
sued private individuals for a tort of civil trespass (and not the govern-
ment for inverse condemnation), the hypothetical question of which tak-
ings analysis was most appropriate to consider (categorical or regulatory) 
was irrelevant to Iron Bar’s alleged property-right violation.135 

  
consider.” Robert H. Thomas, Common Sense and Common Law: Defining “Property” in Cedar 
Point v. Hassid, PRAC. REAL EST. LAW., March 2022, at 5. 
 130. Cedar Point Nursery, 594 U.S. at 152–53. 
 131. See Iron Bar Holdings, LLC v. Cape, 131 F.4th 1153, 1178 (10th Cir. 2025) (quoting 
Cedar Point Nursery, 594 U.S. at 153, 156) (“[P]hysical invasions constitute takings even if they are 
intermittent[, a]nd thus compensation is due because the government appropriated a right to in-
vade.”) (internal quotations and citation omitted). 
 132. 43 U.S.C. §§ 1061, 1063 (providing that “the maintenance, erection, construction, or 
control of any such inclosure [of any public lands] . . . is . . . declared unlawful, and hereby prohibit-
ed” and that “[n]o person . . . by any fencing or inclosing . . . shall prevent or obstruct . . . any person 
from peaceably entering upon . . . any tract of public land . . . or shall prevent or obstruct free pas-
sage or transit over or through the public lands”). 
 133. See Iron Bar Holdings, 131 F.4th at 1173–74. The need for the UIA quickly became 
apparent and urgent as the western checkerboard was first permanently settled. Once Congress 
flooded the western real estate market with cheap land interspersed with public land over a wide 
area, wealthy and enterprising entrepreneurs soon discovered they could strategically buy-up key 
areas of private land that supplied resources essential for the region (most importantly water). See id. 
at 1159–60. By purchasing and fencing-in those resources, they could effectively assert control over 
a large area of adjacent open public land, monopolizing the use of both the inexpensive private land 
and free-to-use public land.  
 134. Id. at 1174 (citing United States ex rel. Bergen v. Lawrence, 848 F.2d 1502, 1511–12 
(10th Cir. 1988)). 
 135. The Court, in Cedar Point Nursery, clarified that its “holding does nothing to efface the 
distinction between trespass and takings,” and that “[i]solated physical invasions, not undertaken 
pursuant to a granted right of access, are properly assessed as individual torts rather than appropria-
tions of a property right.” 594 U.S. at 159. 
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But the Tenth Circuit was still faced with determining whether Iron 
Bar had a property right it could enforce against the unwelcome hunters. 
To do so, the court embarked on its own expedition of Wyoming state 
law and common law to hunt down the answer to whether Iron Bar had a 
right to exclude others from the airspace immediately above its proper-
ty.136 After an extensive analysis of Iron Bar’s property rights, the court 
concluded that the hunters were, in fact, trespassers under state law, but 
that corner crossing to access federal public land was not actually tres-
passing.137 What the court actually held was much more specific: “[T]he 
Hunters could corner-cross as long as they did not physically touch Iron 
Bar’s land” because Iron Bar cannot erect a structure “which has the ef-
fect of denying access to federal public lands for lawful purposes.”138 
Stated another way, Iron Bar’s trespassing claim fails because it does not 
have the right to exclude the public from corner-crossing above its pri-
vate property in order to access landlocked public land that is otherwise 
inaccessible.139 

There was no factual dispute that the corner-crossing hunters did 
not touch or damage Iron Bar’s land, but they did pass through the air-
space over small corners of its land. The court found, under a Wyoming 
statute and the common law ad coelum doctrine, an owner does have a 
right to exclude others from the airspace above its property, subject to 
aircraft flight.140 The doctrine, formally referred to as cujus est solum est 
usque ad coelum et ad inferos,141 emanated in the thirteenth century and 
stands for the proposition that “a trespass may be committed on, beneath, 
or above the surface of the earth.”142 As set forth in United States v. 
Causby,143 where the Supreme Court ruled that low-level aircraft flights 
effected a government taking of the plaintiff’s chicken farm, the airspace 
above private property, “apart from the immediate reaches above the 
land, is part of the public domain . . . . [and f]lights over private land are 
not a taking, unless they are so low and so frequent as to be a direct and 
immediate interference with the enjoyment and use of the land.”144 Con-
  
 136. Iron Bar Holdings, 131 F.4th at 1164–66. 
 137. See id. at 1167. Contra Iron Bar Holdings, LLC v. Cape, 674 F. Supp. 3d 1059, 1076 (D. 
Wyo. 2023) (“Defendants’ temporary incursions into the airspace at the corners of Plaintiff’s land 
does not constitute trespassing unless actual damages result therefrom, and there is no evidence that 
Defendants’ airspace intrusions caused actual damage to or interfered with Plaintiff’s use of its 
property.”). 
 138. Iron Bar Holdings, 131 F.4th at 1179 (internal quotations and bracketing omitted). 
 139. See id. 
 140. Id. at 1164–65 (citing WYO. STAT. ANN. § 10-4-302 (1977)). 
 141. Literally, “whoever owns the soil owns everything up to the sky and down to the depths.” 
Id. at 1165 (quoting John G. Sprankling, Owning the Center of the Earth, 55 UCLA L. REV. 979, 
992 (2008)). 
 142. Id. (quoting RESTATEMENT (SECOND) OF TORTS § 159 (A.L.I. 1965)); see also United 
States v. Causby, 328 U.S. 256, 260 (1946) (“It is ancient doctrine that at common law ownership of 
the land extended to the periphery of the universe . . . .”). 
 143. 328 U.S. 256 (1946). 
 144. Id. at 266. The district court in Iron Bar Holdings interpreted Causby’s holding literally, 
stating, “Neither does this Court believe Plaintiff can premise damages upon the loss of the right to 
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sequently, hunters harmlessly hovering over Iron Bar’s land without 
permission could be liable for civil trespass according to the Tenth Cir-
cuit panel.145  

The Tenth Circuit found that, under Wyoming law, “[o]wnership of 
property implies the right of possession and control and includes the 
right to exclude others; that is, a true owner of land exercises full domin-
ion and control over it and possesses the right to expel trespassers.”146 
Thus, Iron Bar’s state-law trespassing claim depends on whether its right 
to exclude others from its private property extends to keeping the public 
from corner-crossing its property to access public land that is diagonally 
adjacent to Iron Bar’s land and otherwise inaccessible to the public. 

 

Figure 4: Detail image of map included in Iron Bar Holdings Complaint, 
Exhibit 1. 

C. Happy Hunting Ground: Public Access to Public Land in the Check-
erboard is a Background Principle of Property Law that Limits an 
Adjacent Landowner’s Right to Exclude 

In the end, the court held that background principles of property law 
lurking in the checkerboard limited Iron Bar’s right to exclude corner-
crossers. The Supreme Court’s breakthrough in Cedar Point Nursery 
  
exclude individuals from public lands, absent the use of an aircraft or human cannon shot, which 
Plaintiff never held.” Iron Bar Holdings, LLC v. Cape, 674 F. Supp. 3d 1059, 1076 (D. Wyo. 2023) 
(emphasis added). 
 145. See Iron Bar Holdings, 131 F.4th at 1165 (“A extends his arm over the boundary fence 
between A’s land and B’s land. A is a trespasser.”) (quoting RESTATEMENT (SECOND) OF 
TORTS § 159, cmt. f, illus. 3 (A.L.I. 1965)). 
 146. Iron Bar Holdings, 674 F. Supp. 3d at 1070–71 (quoting Sammons v. Am. Auto. Ass’n, 
912 P.2d 1103, 1105 (Wyo. 1996)). 
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freed Fifth Amendment taking claims from Penn Central’s prison, even 
where the taking of the owner’s right to exclude is less than permanent or 
the intrusion is authorized for only a group of people, not the general 
public. Thus, whether a government-imposed deprivation of a landown-
er’s right to exclude is permanent or temporary and whether the access is 
universally available or limited is analyzed under a categorical taking 
framework.147  

Unfortunately for Iron Bar, the majority in Cedar Point Nursery 
was sensitive to the dissenters’ objections and reaffirmed, if not strength-
ened, the background principles (or “restrictions”) of property law excep-
tion to government-takings liability that the Supreme Court had an-
nounced in Lucas v. South Carolina Coastal Council.148 In Lucas, an 
owner of two undeveloped lots on an island within South Carolina’s 
“coastal zone” sought to build a single-family residence on each lot.149 
But a state law enacted after the purchase of the lots, the Beachfront 
Management Act, prohibited the landowner from building on his lots.150 
Lucas filed a takings claim in state court, and the trial court found that 
the state’s enactment of the Beachfront Management Act, by “de-
cree[ing] a permanent ban on construction” on Lucas’s lots, had “de-
prived Lucas of any reasonable economic use” of his property and or-
dered the state to pay Lucas compensation.151 Justice Scalia, writing for 
the majority, explained an exception to Penn Central’s regulatory taking 
analysis. Where a regulation deprives a landowner’s property of “all 
economically beneficial use,” as South Carolina’s Beachfront Manage-
ment Act had done by prohibiting Lucas from building on his property, 
courts use a categorical taking analysis.152 The government cannot enact 
regulations that are “confiscatory,” where they “prohibit all economically 
beneficial use of land,” without compensating the landowner.153 This 
deprivation of all beneficial use exception was not new, Justice Scalia 
explained, in that the Court had used it “on numerous occasions.”154 But 
what was new, he continued, was the Court’s reasoning behind the rule, 
for the Court had “never set forth the justification for this rule.”155  

In the process of rectifying this oversight, however, Justice Scalia 
introduced a cavernous and nebulous exception to government takings 
liability—the “background limitations of property law” principle. While 

  
 147. See Cedar Point Nursery v. Hassid, 594 U.S. 139, 149–50 (2021). 
 148. See id. at 160 (citing Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1028–29 (1992)). 
 149. See 505 U.S. at 1007–08. 
 150. Id. at 1006–07. 
 151. Id. at 1009. 
 152. See id. at 1028–29. 
 153. Id. 
 154. Id. at 1015–16 (citing Agins v. Tiburon, 447 U.S. 255, 260 (1980); Nollan v. Cal. Coastal 
Comm’n, 483 U.S. 825, 834 (1987); Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 U.S. 
470, 495 (1987); Hodel v. Va. Surface Mining & Reclamation Ass’n, 452 U.S. 264, 295–96 (1981)). 
 155. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1017 (1992). 
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a regulation “so severe” as to deprive the owner of all economic benefit 
of the owner’s property cannot be enacted without compensation, Justice 
Scalia clarified, a restriction on the use of land that “inhere[s] in the title 
itself, in the restrictions that background principles of the State’s law of 
property and nuisance already place upon land ownership,” do not impli-
cate the Takings Clause and, accordingly, do not require compensa-
tion.156 The government’s prohibition of the use of property through such 
regulations does not violate the Takings Clause because, under “relevant 
property and nuisance principles” set forth in state law, such “use of 
these properties for what are now expressly prohibited purposes was al-
ways unlawful,” and the state could have, “at any point [made] the impli-
cation of those background principles of nuisance and property law ex-
plicit.”157 

In Cedar Point Nursery, Chief Justice Roberts assured skeptics that 
the Court’s inclusion of temporary access easements as categorical tak-
ings would not “endanger a host of state and federal government activi-
ties involving entry onto private property,” in part, because “many gov-
ernment-authorized physical invasions will not amount to takings be-
cause they are consistent with longstanding background restrictions on 
property rights.”158 Responding to Justice Breyer, who warned “that 
treating the [California board’s] access regulation as a per se physical 
taking will endanger a host of state and federal government activities 
involving entry onto private property,” Chief Justice Roberts laid out 
how the background principles exception undercut their argument and 
exposed their “fear [as] unfounded.”159 

Chief Justice Roberts spelled out that “many government-authorized 
physical invasions will not amount to takings because they are consistent 
with longstanding background restrictions on property rights.”160 As the 
Court set forth in Lucas, Chief Justice Roberts continued, “the govern-
ment does not take a property interest when it merely asserts a ‘pre-
existing limitation upon the land owner’s title.’”161 This applies to Iron 
Bar in a non-takings tort claim because the application of a background 
restriction does far more than subject an owner’s taking claim to addi-
tional scrutiny or afford the government an evidentiary presumption; it 
wipes out the owner’s claim entirely because the asserted property right 
never existed, damnatio memoriae.162 If the hunters could convince the 
  
 156. Id. at 1029–30. 
 157. Id. at 1030; see also Michael C. Blumm & Lucus Ritchie, Lucas’s Unlikely Legacy: The 
Rise of Background Principles as Categorical Takings Defenses, 29 HARV. ENV’T L. REV. 321, 336–
37 (2005). 
 158. Cedar Point Nursery v. Hassid, 594 U.S. 139, 159–60 (2021). 
 159. Id. (emphasis omitted). 
 160. Id. at 160 (citing Lucas, 505 U.S. at 1028–29). 
 161. Id. (quoting Lucas, 505 U.S. at 1028–29). 
 162. See Robert Thomas, Damnatio Memoriae Be Damned: “Feeling Unwelcome” by Old 
Deeds with Racially Restrictive Covenants Isn’t Enough for Article III Standing, 
 



2026] A CHECKERS GAME WITH PROPERTY RIGHTS 353 

court that corner-crossing is a background principle of property in the 
checkerboard, then Iron Bar’s trespassing claim simply vanishes. 

Chief Justice Roberts in Cedar Point Nursery gave the hunters the 
ammunition they needed. Under the background principles exception, he 
explained, “the government owes a landowner no compensation for re-
quiring him to abate a nuisance on his property, because he never had a 
right to engage in the nuisance in the first place.”163 Armed with the 
background-principle silver bullet from Cedar Point Nursery, the Tenth 
Circuit explained that “[w]hen a landowner denies checkerboard access, 
he imposes a proscribable nuisance under federal law, ‘notwithstanding 
such action may involve an entry upon the lands of a private individu-
al.’”164 Because the UIA “permit[s] limited trespass,” it necessarily “di-
minishes a property right a landowner would otherwise have,” which, but 
for the background-principles exception, would trigger “the Takings 
Clause[’s] . . . clear and categorical obligation to provide the owner with 
just compensation.”165 While this may be “an unsatisfying result for 
property owners within the checkerboard,” the court lamented, it is a 
consequence of “the catch-22 with Congress’s checkerboard scheme.”166 

The Tenth Circuit denied Iron Bar’s trespassing claim and exonerat-
ed the hunters.167 Good, bad, or indifferent, the federal government’s 
perpetual retention of its checkerboard parcels and its management of 
them—whereby it provides that they may be used by the public without 
sufficient public access points—created a controversial corner-crossing 
issue, which came to a head once again in Wyoming’s Red Desert in Iron 
Bar Holdings.168 The Tenth Circuit held that the owner of two diagonally 
  
INVERSECONDEMNATION (Aug. 28, 2018), https://www.inversecondemnation.com/2018/08/feeling-
unwelcome-by-old-deeds-with-racially-restrictive-covenants-isnt-enough-for-article-iii-stand.html 
(“In ancient Rome, the practice of damnatio memoriae, or the condemnation of memory, could be 
imposed on felons whose very existence . . . would literally be erased from history . . . Land title 
document[s] with racially restrictive covenants that we now find offensive, morally reprehensible, 
and repugnant cannot be subject to damnatio memoriae . . . .” (quoting Mason v. Adams Cnty. 
Recorder, 901 F.3d 753, 757 (6th Cir. 2018))). Popular theatrical depictions of damnatio memoriae 
include Pharaoh’s decree in the Ten Commandments that the name of Moses be “stricken,” THE TEN 
COMMANDMENTS (Paramount Pictures 1956), and, in Harry Potter and the Order of the Phoenix, 
the removal of Sirius Black from the Black family tree, J.K. ROWLING, HARRY POTTER AND THE 
ORDER OF THE PHOENIX 111 (2d ed. 2003). 
 163. Cedar Point Nursery, 594 U.S. at 160. 
 164. Iron Bar Holdings, LLC v. Cape, 131 F.4th 1153, 1174 (10th Cir. 2025) (quoting Cam-
field v. United States, 167 U.S. 518, 525 (1897)). 
 165. Id. at 1178–79 (quoting Cedar Point Nursery, 594 U.S. at 147). 
 166. Id. 
 167. See id. at 1179. Following the Tenth Circuit’s decision, Iron Bar Holdings filed a petition 
for certiorari, which the Supreme Court denied on October 20, 2025. Iron Bar Holdings, LLC v. 
Cape, No. 25-64, 2025 U.S. LEXIS 3992 (Oct. 20, 2025). 
 168. An April 2022 onX Maps report claims that “27,120 land-locking corners exist in the 
West.” The Corner-Locked Report, supra note 74. onX Maps claims to have identified 8.3 million 
acres of public land (federal and state) that are “corner-locked,” meaning the land “is inaccessible to 
the general public because there is no public road or trail to get there AND because the legality of 
corner-crossing remains unclear.” Id. Seventy-two percent (nearly 6 million acres) of this corner-
locked public land, the report specifies, is located within the checkboard. Id. 
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adjacent squares of private property does not have the right to exclude an 
individual who wishes to corner-cross from an intersecting parcel of pub-
lic land to a diagonally adjacent parcel of public land, at least when the 
individual corner crosser does not physically touch or damage the pri-
vately owned ground in the process.169 And despite the Supreme Court’s 
numerous decisions holding that the right to exclude is an essential stick 
in the bundle of property rights, the Tenth Circuit further held that the 
private landowner’s loss of the right to exclude a corner-crosser is not a 
compensable government taking of that property right.170 As a result, the 
government has provided a public-access easement over hundreds of 
intersecting public and private lands and deprived these landowners of 
compensation for the public’s intrusion. 

III. GAME OVER FOR LANDOWNERS EXCLUDING CHECKERBOARD 
CORNER-CROSSERS: THE CHECKERBOARD CATCH-22 AND 

BACKGROUND PRINCIPLES OF PROPERTY 

A. Categorizing More Takings As Categorical: Cedar Point Nursery’s 
Intuitive Approach 

Cedar Point Nursery’s watershed holding is that “‘it is a per se tak-
ing whenever the government authorizes an involuntary entry to land,’ 
regardless of whether that invasion is permanent or temporary.”171 In so 
doing, Cedar Point Nursery “swept some regulations into the realm of 
physical takings,” and thus, increased the scope of takings that can be 
categorized as categorical.172 In the opinion of some scholars, the Su-
preme Court’s decision in Cedar Point Nursery, by bringing temporary 
access easements imposed by government regulation into the fold of per 
se takings, derailed takings law.173 By contrast, the Court itself described 
its methodology as an “intuitive approach.”174  

Under the Court’s self-described intuitive approach, the label the 
government attaches to a land-use regulation does not necessarily deter-
mine what the regulation has actually done to private property. The Cali-
fornia union-representative access regulation did not condemn a property 
interest, but the Court treated the regulation, intuitively, as imposing an 
easement upon the landowner’s property, which is a physical taking in-

  
 169. Iron Bar Holdings, 131 F.4th at 1163–64, 1179. 
 170. Id. at 1178–79. 
 171. Note, “Background Principles” and the General Law of Property, 138 HARV. L. REV. 
2071, 2076 (2025) [hereinafter Background Principles] (quoting Bethany R. Berger, Eliding Origi-
nal Understanding in Cedar Point Nursery v. Hassid, 33 YALE J.L. & HUMANS. 307, 309 (2022)). 
 172. Id. (citing Aziz Z. Huq, Property Against Legality: Takings After Cedar Point, 109 VA. L. 
REV. 233, 276 (2023)). 
 173. See, e.g., Aziz Z. Huq, Property Against Legality: Takings After Cedar Point, 109 VA. L. 
REV. 233, 274–75 (2023) (“[Cedar Point Nursery’s] outcome is likely incompatible with aspirations 
toward clarity, stability, and predictability that travel under the rubric of the rule of law.”). 
 174. Cedar Point Nursery v. Hassid, 594 U.S. 139, 155 (2021). 
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voking a categorical taking analysis.175 When the government affirma-
tively condemns property, the Court explained, the government obtains, 
by court order, a vested property interest through the condemnation pro-
cess, be it fee simple title, a leasehold, or an easement. But when the 
government physically occupies property without affirmatively con-
demning a property interest, “the government’s intrusion does not vest it 
with a property interest recognized by state law, such as a fee simple or a 
leasehold.”176  

Regardless of whether the government takes property by condemna-
tion or simply by occupying it, the Court continued, “we recognize a 
physical taking all the same.”177 “Any other result,” the Court concluded, 
“would allow the government to appropriate private property without just 
compensation so long as it avoids formal condemnation,” an outcome the 
Court has “never tolerated.”178 Thus, whether the government calls what 
it has appropriated by regulation an “easement” or not, it “cannot absolve 
itself of takings liability by appropriating [a property right] in a form that 
is a slight mismatch from state easement law.”179 The Fifth Amendment 
simply does not allow property rights to “be so easily manipulated.”180 
The means by which the government takes private property is not deter-
minative of what property interest the owner has lost. Because the result 
was so intuitive, the Court “never [had to] pause[]” to consider or deter-
mine whether the government occupation of private property actually 
“vested the intruders with formal easements according to the nuances of 
state property law.”181 

The Tenth Circuit, in Iron Bar Holdings, attempted to reconcile the 
Supreme Court’s guidance in Cedar Point Nursery with binding circuit 
precedent. This was particularly challenging because, as the panel found, 
“courts have not been entirely consistent in their review of checkerboard 
cases.”182 Cases interpreting checkerboard property rights hold that 
“checkerboard landowners cannot maintain a barrier that has the effect of 
fully enclosing public lands and preventing complete access for a lawful 
purpose,” and “[w]hen a landowner denies checkerboard access, he im-
  
 175. See id. at 149–50 (“[T]he Court has long treated government-authorized physical inva-
sions as takings requiring just compensation[,] . . . often describ[ing] the property interest taken as a 
servitude or an easement.”). See also Thomas, supra note 129 at 5. 
 176. Id. at 155–56 (citing United States v. Dow, 357 U.S. 17, 21 (1958)). 
 177. Id. (citing Dow, 357 U.S. at 22). 
 178. Id. at 156 (citing United States v. Pewee Coal Co., 341 U.S. 114, 116–17 (1951)). 
 179. Id. at 155. 
 180. Cedar Point Nursery v. Hassid, 594 U.S. 139, 155 (2021) (quoting Horne v. Dep’t of 
Agric., 576 U.S. 351, 365 (2015); and then citing Webb’s Fabulous Pharms., Inc. v. Beckwith, 449 
U.S. 155, 164 (1980)) (“[A] State, by ipse dixit, may not transform private property into public 
property without compensation . . . .”). 
 181. Id. at 156; see also Thomas, supra note 129, at 4 (“[T]he ‘regulatory’ aspect of it should 
not distract from the essential point: what matters is ‘whether the government has physically taken 
property for itself or someone else.’ The means isn’t as important as the result. A physical invasion 
is a physical invasion, ‘by whatever means.’”). 
 182. Iron Bar Holdings, LLC v. Cape, 131 F.4th 1153, 1174 (2025). 
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poses a proscribable nuisance under federal law, ‘notwithstanding such 
action may involve an entry upon the lands of a private individual.’”183 
The panel acknowledged Cedar Point Nursery’s holding that “physical 
invasions constitute takings even if they are intermittent,” and compensa-
tion must be paid when “the government appropriated a right to in-
vade.”184 But controlling circuit case law interpreting the Supreme 
Court’s prior checkerboard cases, Leo Sheep and Camfield v. United 
States,185 the panel explained, foreclosed the court from equating the 
UIA’s access imposition with a government implied easement.186 Ac-
cordingly, the court reasoned that the government lacks “‘an implied 
easement to build a road across’ the transcontinental railroad grants,” but 
the UIA leaves a path open for the government to permit some “physical 
invasions” of private property.187 For example, the UIA “contemplates a 
limited physical intrusion necessary to abate a nuisance—inclosure of the 
public lands.”188 And Cedar Point Nursery, the panel justified, specifical-
ly allows for intrusions onto private property without compensation 
where authorized by background principles of property, “including ‘re-
quiring [the landowner] to abate a nuisance.’”189 

This reasoning does not appear intuitive, as the panel admitted, stat-
ing, “[w]hile we recognize the doctrinal inconsistencies at play and that 
the access right here functionally operates like a limited easement, [cir-
cuit precedent] forecloses that approach.”190 The Tenth Circuit panel had 
to wrestle with the circuit’s prior decision in Bergen v. Lawrence,191 
which “unquestionably sanctioned physical invasions without compensa-
tion, ostensibly diminishing ‘one of the most essential sticks in the bun-
dle of rights.’”192 

B. Demarcating a Limit to Cedar Point Nursery’s Expansion of Categor-
ical Takings  

The Tenth Circuit’s holding in Iron Bar Holdings ostensibly defines 
a limit to Cedar Point Nursery’s expanded per se takings rule. It does so 
  
 183. Id. (citing United States ex rel. Bergen v. Lawrence, 848 F.2d 1502, 1511–12 (10th Cir. 
1988); and then quoting Camfield v. United States, 167 U.S. 518, 525 (1897)). 
 184. Id. at 1178 (quoting Cedar Point Nursery, 594 U.S. at 153, 156). 
 185. 167 U.S. 518 (1897). 
 186. Iron Bar Holdings, 131 F.4th at 1176 (citing Bergen, 848 F.2d at 1505). 
 187. Id. at 1175 (quoting Leo Sheep Co v. United States, 440 U.S. 668, 669 (1979)). 
 188. Id. 
 189. Id. at 1175–76 (quoting Cedar Point Nursery, 594 U.S. at 160). The court continued, 
“Bergen unquestionably sanctioned physical invasions without compensation, ostensibly diminish-
ing ‘one of the most essential sticks in the bundle of rights.’” Id. at 1179 (quoting Cedar Point 
Nursery, 594 U.S. at 150). “But [Bergen] does so under the nuisance-abatement theory created by 
Camfield and the UIA, and so may fall into a ‘background restriction[]’ carved out by Cedar Point 
Nursery.” Id. (alteration in original) (citing Jordan-Arapahoe, LLP v. Bd. of Cnty. Comm’rs, 633 
F.3d 1022, 1025–26 (10th Cir. 2011)). 
 190. Id. at 1176. 
 191. 848 F.2d 1502 (10th Cir.1988). 
 192. Iron Bar Holdings, 131 F.4th at 1179 (quoting Cedar Point Nursery, 594 U.S. at 150). 
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by resorting to the ill-defined exception to the Takings Clause: back-
ground principles of property. Property rights can suffer the same fate as 
light swallowed by a black hole. When a property right falls within the 
orbit of a background principle, it can get caught in the gravitational field 
of the definition of a background principle of property, and under certain 
circumstances, it vanishes.193 In fact, it never existed.194 In order to stay 
outside the Fifth Amendment’s compensation requirement, the govern-
ment’s limitation of an owner’s use and enjoyment of private property 
“must inhere in the title itself, in the restrictions that background princi-
ples of the State’s law of property and nuisance already place upon land 
ownership.”195 For example, the Supreme Court has repeatedly held and 
recently reinforced that the right to exclude others from an owner’s pri-
vate property is “‘one of the most treasured’ rights of property owner-
ship.”196  

The Court held this right sacrosanct in Cedar Point Nursery.197 In 
that case, when the government limited the landowner’s right to ex-
clude—specifically by imposing an access easement that was both lim-
ited in scope (for use by union representatives for recruiting) and limited 
in time (three hours per day, 120 days per year)—the restriction was 
deemed a categorical physical taking for which the government must 
compensate the landowner.198 On the checkerboard, when the govern-
ment limits the right to exclude—albeit for a minimal intrusion of a few 
cubic feet of airspace, but the intrusion is allowed for the general public 
and twenty-four hours per day, 365 days per year—it is not a limitation 
of the right to exclude at all because the right had fallen into the black 
hole of background principles. Thus, like a black hole, background prin-
ciples of property can be lurking unforeseen, and when discovered, dom-
inating.199  

C. The “Catch-22 with Congress’s Checkerboard Scheme”200 

A hallmark of background principles of property is that they inhere 
with the land and are inherently knowable by the owner of the land.201 
  
 193. While “background principles” is most commonly used, courts synonymously refer to 
background “principles” as “restrictions” and “limitations.” See Cedar Point Nursery, 594 U.S. at 
160. 
 194. See Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1027 (1992) (“[The government] may 
resist [paying the owner] compensation only if the logically antecedent inquiry into the nature of the 
owner’s estate shows that the proscribed use interests were not part of his title to begin with.”). 
 195. Id. at 1029. 
 196. Cedar Point Nursery, 594 U.S. at 149 (quoting Loretto v. Teleprompter Manhattan CATV 
Corp., 458 U.S. 419, 435 (1982)). 
 197. See id. at 149–50. 
 198. Id. at 152 (“[G]overnment-authorized invasions of property—whether by plane, boat, 
cable, or beachcomber—are physical takings requiring just compensation.”). 
 199. See Background Principles, supra note 171, at 2071 (citing Robert Meltz, Takings Law 
Today: A Primer for the Perplexed, 34 ECOLOGY L.Q. 307, 329 (2007)) (“Background principles are 
a strong medicine.”). 
 200. Iron Bar Holdings, LLC v. Cape, 131 F.4th 1153, 1178 (2025). 
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But unbeknownst to landowners who have acquired property within the 
checkerboard since the Civil War, they have never had the right to ex-
clude the general public from corner-crossing over their property to reach 
corner-locked parcels of public land.202 The Tenth Circuit’s decision de-
clares that checkerboard landowners (at least within the Tenth Circuit’s 
jurisdiction) do not have the right to exclude members of the public from 
corner-crossing across their private property to access public land that is 
not otherwise accessible to the public. Judge Tymkovich aptly acknowl-
edged that landowners within the checkerboard are caught in a “catch-22 
with Congress’s checkerboard scheme” between excluding corner-
crossers and federal law prohibiting landowners from obstructing access 
to public land.203 Thus, as the court explained, “a landowner cannot ac-
complish total exclusion” of the public from its property “without violat-
ing the UIA.”204 

By prohibiting owners of private property from “prevent[ing] or ob-
struct[ing] free passage or transit over or through the public lands,” the 
UIA actually “permit[s] limited trespass” and “diminishes a property 
right a landowner would otherwise have.”205 When the government forc-
es landowners to open their private property to the public, the govern-
ment effectively takes an easement for public access to adjacent public 
land. The imposition of a public access easement is a physical, categori-
cal taking under Cedar Point Nursery, which bypasses a regulatory-
taking analysis.206 As the Supreme Court explained, the “right to exclude 
is [not] an empty formality, subject to modification at the government’s 
pleasure[, but o]n the contrary, it is a ‘fundamental element of the prop-
erty right’ that cannot be balanced away.”207 The Court continued, “Our 
cases establish that appropriations of a right to invade are per se physical 
takings, not use restrictions subject to Penn Central . . . .”208 

With the court’s recognition that the UIA restricts a checkerboard 
landowner’s right to exclude public corner-crossers, coupled with the 
similarity between checkerboard corner-crossing and the access ease-
ment at issue in Cedar Point Nursery, one could assume the next logical 
step in the court’s analysis would be determining the amount of compen-
sation Iron Bar is owed for the taking of the corner-crossing access 
easement across its private property. After all, if a government occupa-
  
 201. See Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1029–30 (1992). 
 202. See Iron Bar Holdings, 131 F.4th at 1178. 
 203. Id. 
 204. Id. 
 205. 43 U.S.C. § 1063; Iron Bar Holdings, 131 F.4th at 1178. 
 206. See Iron Bar Holdings, 131 F.4th at 1178 (quoting Cedar Point Nursery v. Hassid, 594 
U.S. 139, 147 (2021)) (“When the government physically acquires private property for a public use, 
the Takings Clause imposes a clear and categorical obligation to provide the owner with just com-
pensation.”). 
 207. Cedar Point Nursery, 594 U.S. at 158 (citation omitted) (quoting Kaiser Aetna v. United 
States, 444 U.S. 164, 179–80 (1979)). 
 208. Id. 



2026] A CHECKERS GAME WITH PROPERTY RIGHTS 359 

tion consisting solely of the installation of “a ½-inch diameter cable and 
two 1½-cubic-foot boxes on [the landowner’s] roof” is a categorical tak-
ing requiring payment of just compensation, why can the same not be 
said for momentary, but repeating without limit, intrusions through a few 
cubic feet of private airspace by the general public at any time in perpe-
tuity?209 After all, if the federal government decides in the future to cre-
ate a national memorial or monument within a landlocked parcel of pub-
lic land in the checkerboard, the Tenth Circuit’s decision could allow the 
National Park Service to build a bridge spanning the corners of the pri-
vately owned land for pedestrian and vehicular traffic without the gov-
ernment compensating the landowner.210 

The Supreme Court, in Cedar Point Nursery, preserved the gov-
ernment’s escape clause to the Takings Clause—the background princi-
ples of property law exception first recognized in Lucas. Unfortunately 
for checkerboard landowners, the Tenth Circuit held public corner-
crossing to access public land fell within the background principles of 
property law exception to the Takings Clause.211 Notably, Judge Tym-
kovich was cognizant that, although the court’s decision resolved the 
trespassing issue, “[w]e appreciate this may be an unsatisfying result for 
property owners within the checkerboard”212 because “[i]t leaves open 
questions for landowners and the public alike.”213 As in other scenarios 
where the public is permitted to enter privately owned land, the court’s 
decision will likely lead to more litigation down the road, “including who 
might be liable during a corner-crossing incident, and what duty of care 
each party owes the other.214  

CONCLUSION 
The Supreme Court’s recent Fifth and Fourteenth Amendment tak-

ings jurisprudence, of which Chief Justice Roberts has “cornered” the 
market by authoring most of the Court’s opinions, has reemphasized the 
central role of property rights in protecting personal liberty and a free 
society.215 As the Tenth Circuit explained and demonstrated in Iron Bar 
  
 209. See id. at 151 (citing Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 424 
(1982)). 
 210. This assumes a bridge is different than a simple road. See Iron Bar Holdings, 131 F.4th at 
1176 (“Nothing in the UIA case law suggests the government has the power to build a public road 
without compensation. If that was what the Hunters were asking for—rather than a momentary 
corner-cross—Leo Sheep may well foreclose their case.”). 
 211. See id. at 1179. 
 212. Id. 
 213. Id. 
 214. Id. 
 215. See, e.g., Cedar Point Nursery, 594 U.S. at 147 (quoting John Adams, The Discourses on 
Davila, in 6 WORKS OF JOHN ADAMS 280 (Charles Francis Adams ed., 1851)) (“The Founders 
recognized that the protection of private property is indispensable to the promotion of individual 
freedom. As John Adams tersely put it, ‘[p]roperty must be secured, or liberty cannot exist.’”); see 
also Horne v. Dep’t of Agric., 576 U.S. 351, 358 (2015) (“The principle reflected in the [Takings] 
Clause goes back at least 800 years to Magna Carta . . . .”); Ark. Game & Fish Comm’n v. United 
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Holdings, the takings claim’s analysis must “begin with the premise that 
the ‘protection of private property is indispensable to the promotion of 
individual freedom.’”216 The Constitution, including Article IV and the 
Fifth and Fourteenth Amendments, does not define property,217 but the 
Supreme Court has repeatedly affirmed—and recently reaffirmed in Ce-
dar Point Nursery—the indispensable importance of private property 
rights to personal liberty.218 This axiom was certainly not lost on Judge 
Tymkovich, who “recognize[d] the doctrinal inconsistencies at play” in 
this case, where the government-imposed “access right . . . functionally 
operates like a limited easement,” the taking of which would otherwise 
require the government to justly compensate the landowner.219  

Despite the federal law’s “sanction[ing of] physical invasions with-
out compensation, ostensibly diminishing ‘one of the most essential 
sticks in the bundle of rights,’” it “does so under the nuisance-abatement 
theory” because “a barrier to access, even a civil trespass action, be-
comes an abatable federal nuisance in the checkerboard when its effect is 
  
States, 568 U.S. 23, 31 (2012) (“[W]hen the government physically takes possession of an interest in 
property for some public purpose, it has a categorical duty to compensate the former owner.”); 
Horne, 576 U.S. at 358 (quoting WILLIAM SHARP MCKECHNIE, MAGNA CARTA: A COMMENTARY 
ON THE GREAT CHARTER OF KING JOHN 329 (2nd ed. 1914)) (“[The Fifth Amendment] protects 
‘private property’ without any distinction between different types. The principle reflected in the 
[Takings] Clause goes back at least 800 years to Magna Carta . . . Clause 28 of that charter forbade 
any ‘constable or other bailiff’ from taking ‘corn or other provisions from any one without immedi-
ately tendering money therefor . . . .’ The colonists brought the principles of Magna Carta with them 
to the New World, including that charter’s protection against uncompensated takings of personal 
property.”); Knick v. Twp. of Scott, 588 U.S. 180, 188–89 (2019) (overruling the “state-litigation 
requirement” of Williamson County because it “relegates the Takings Clause ‘to the status of a poor 
relation’ among the provisions of the Bill of Rights”). 
 216. 131 F.4th at 1164 (quoting Cedar Point Nursery, 594 U.S. at 147 (“Property must be 
secured, or liberty cannot exist.”)). 
 217.  
 218. See Cedar Point Nursery, 594 U.S. at 158 (“the complexities of modern society . . . only 
reinforce the importance of safeguarding the basic property rights that help preserve individual 
liberty, as the Founders explained”); see also United States v. Miller, 317 U.S. 369, 373 (1943) 
(“The Fifth Amendment of the Constitution provides that private property shall not be taken for 
public use without just compensation. Such compensation means the full and perfect equivalent in 
money of the property taken.”) (quoting Monongahela Navigation Co. v. United States, 148 U.S. 
312, 326 (1893)). Although the Takings Clause does not forbid government from taking private 
property for public use, it mandates that when private property is taken, the government must 
promptly and justly compensate the owner for what the owner has lost. See First Eng. Evangelical 
Lutheran Church v. Cnty. of Los Angeles, 482 U.S. 304, 314 (1987) (“As [the Fifth Amendment’s] 
language indicates, and as the Court has frequently noted, this provision does not prohibit the taking 
of private property, but instead places a condition on the exercise of that power.”); Joslin Mfg. Co. v. 
City of Providence, 262 U.S. 668, 677 (1923) (“[T]he taking of property for public use . . . need not 
be accompanied or preceded by payment, but . . . the requirement of just compensation is satisfied 
when the public faith and credit are pledged to a reasonably prompt ascertainment and payment, and 
there is adequate provision for enforcing the pledge.”); Bos. Chamber of Com. v. City of Bos., 217 
U.S. 189, 195 (1910) (“[The Constitution] requires that an owner of property taken should be paid 
for what is taken from him . . . . And the question is what has the owner lost, not what has the taker 
gained.”). 
 219. Iron Bar Holdings, 131 F.4th at 1176, 1178 (the UIA, “by permitting limited tres-
pass . . . diminishes a property right a landowner would otherwise have . . . [, which] imposes a clear 
and categorical obligation to provide the owner with just compensation.”) (quoting Cedar Point 
Nursery, 594 U.S. at 147). 
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to inclose public lands by completely preventing access for a lawful pur-
pose”220 By limiting a private property owner’s right to exclude without 
providing compensation, the Tenth Circuit’s decision in Iron Bar Hold-
ings further exposes the collision between the Takings Clause’s constitu-
tional guarantee of just compensation for a taking of private property—
especially a landowner’s “most treasured” stick in the bundle of property 
rights, exclusion—and the government’s regulation of the use of private 
property, especially in the context of nuisance prevention and ameliora-
tion.221 

It is time for the checkerboard property-rights game to end. The 
“Catch-22” imposed upon landowners by Congress’s checkerboard land-
grant scheme has resulted in an utterly “unsatisfying” stalemate.222 Re-
grettably, the Supreme Court declined to review the Tenth Circuit’s deci-
sion in Iron Bar Holdings, and in so doing, avoided an opportunity to 
clear up the “doctrinal inconsistencies” within the Supreme Court’s ju-
risprudence regarding background principles and limitations of property 
and offer lower courts the guidance they need to fairly and properly ad-
judicate property-rights claims.223 

  
 220. Iron Bar Holdings, 131 F.4th at 1174, 1179. 
 221. The Tenth Circuit’s decision exposes how “background limitations” on property rights, 
when they “encompass traditional common law privileges to access private property” come into 
conflict with the Court’s explicit direction in Cedar Point Nursery that its “holding does nothing to 
efface the distinction between trespass and takings[, in that i]solated physical invasions, not under-
taken pursuant to a granted right of access, are properly assessed as individual torts rather than 
appropriations of a property right.” Cedar Point Nursery, 594 U.S. at 159–60. 
 222. Iron Bar Holdings, 131 F.4th at 1179. Without a doubt, Iron Bar’s proffered solution that 
the federal government “exercise[e] its core institutional competency to condemn access easements 
to landlocked checkerboard lands” will go down like a lead balloon. Id. 
 223. Cedar Point Nursery, 594 U.S. at 159–60. 


