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ABSTRACT

The 2024 election resulted in both anti-abortion Donald J. Trump’s
return as the President of the United States and the success of ballot initi-
atives that added abortion protections into state constitutions. This essay
is a case study of a legal strategy——crafted before the 2024 election—to
use federal preemption doctrine to overcome those state constitutional
amendments and other state law abortion protections. In City of Eunice v.
Torrez, a lawsuit filed in 2023 in a New Mexico state court, a city in
New Mexico sought a declaration that a New Mexico law that purports to
preempt local anti-abortion ordinances is itself preempted by the Com-
stock Act, a federal statute that makes it a crime for anyone to “knowing-
ly” use the mail to deliver or circulate anything “designed, adapted, or
intended for producing abortion.” Conservative movement lawyers de-
signed this lawsuit and the ordinance to help restrict mifepristone access
to people in states with legislatures unlikely to restrict abortion on their
own. This essay infers why the plaintiff’s lawyers in City of Eunice made
certain litigation choices, including choice of plaintiff, who to sue, where
to file suit, which legal claims to assert, and which legal remedies to
seek. In this way, the paper reveals the lawsuit’s litigation strategy and
how it may fare in other similar states. In so doing, the paper contributes
to the literature on emerging post-Dobbs anti-abortion litigation. It also
illustrates the litigation-strategy case study of recent or pending litigation
as a distinctive genre of legal scholarship.
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INTRODUCTION

In early 2023, Eunice, a city in New Mexico, filed a lawsuit in a
New Mexico state court against the New Mexico Attorney General and
Governor (City of Eunice v. Torrez) to obtain a declaratory judgment that
a New Mexico statute enacted to preempt local anti-abortion ordinances
restricting access to abortion pills (mifepristone) is itself preempted by
the Comstock Act.! A federal statute enacted in 1873, the Comstock Act
makes it a crime for anyone to “knowingly” use the mail to deliver or
circulate anything “designed, adapted, or intended for producing abor-
tion.””” Filed after the United States Supreme Court, in Dobbs v. Jackson
Women’s Health Organization, removed Fourteenth Amendment Due
Process Clause protection for abortion services,’ conservative movement
lawyers designed this lawsuit as part of a strategy to restrict access to
mifepristone and other abortion services to people in states with laws that
would otherwise protect access to such services. That strategy, grounded
in federal preemption, applies no less to the state constitutional amend-
ments protecting abortion rights that voters in seven states adopted in the
2024 election.*

This essay is a case study of that lawsuit’s litigation strategy. Here,
we infer the plaintiff lawyers’ beliefs behind key litigation choices: (1)
choice of plaintiff; (2) choice of defendant; (3) where to file; (4) legal
claims; (5) remedies sought; and (6) diffusion strategy, i.e., how to make
that lawsuit also affect non-parties to the lawsuit within New Mexico and
in other states with laws protecting access to abortion services. In so do-
ing, we advance research on post-Dobbs access to abortion medication,’

1. Complaint at 6 (Y 21), City of Eunice v. Torrez, No. D-506-CV-2023-00407 (N.M. 5th
Jud. Dist. Ct. Lea Cnty. Apr. 17, 2023).

2. 18 U.S.C. § 1461.

3. Dobbs v. Jackson Women’s Health Org., 597 U.S. 215, 231 (2022).

4. Results of State-level Abortion Ballot Measures in the US Election, REUTERS (Nov. 6,
2024, at 3:08 AM), https://www.reuters.com/world/us/results-state-level-abortion-ballot-measures-
us-election-2024-11-06/.

5. See, e.g., CARRIE N. BAKER, ABORTION PILLS: US HISTORY AND POLITICS (2024); Reva
B. Siegel & Mary Ziegler, Comstockery: How Government Censorship Gave Birth to the Law of
Sexual and Reproductive Freedom, and May Again Threaten It, 134 YALE L.J. 1068 (2025); Lars
Noah, Medication Abortion and the Mails: The Ghost of Anthony Comstock Rides Again?, 41 GA.
STATE U. L. REV. 913 (2025); David S. Cohen, Greer Donley, & Rachel Rebouché, Abortion Pills,
76 STAN. L. REV. 317 (2024); 1. Glenn Cohen, Eli Y. Adashi, & Mary Ziegler, The New Threat to
Abortion Access in the United States—The Comstock Act, 330 JAMA 405 (2023).
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abortion regulation by local governments,® social movement litigation
generally,” and the legal strategies of conservative movement lawyers in
particular, such as shopping for venues with movement judges.®

In so doing, this essay also illustrates a distinctive genre of legal
scholarship: the litigation-strategy case study. When suing, lawyers must
decide who and where to sue, what legal violations to claim, what legal
remedies to seek, and what to argue, among other litigation choices.
These choices, in turn, can affect the lawsuit’s probability of success in
court and elsewhere. Lawyers’ strategic choices, however, depend in part
on the social processes that affect what they believe their strategic op-
tions are and how they estimate the respective probabilities of success of
those options. Such beliefs depend not just on the law on the books and
what lawyers know about it. Those beliefs also depend on other influ-
ences, such as lawyers’ litigation experience or location within particular
social or professional networks like the Federalist Society’ or particular
Christian legal organizations,'® as well as lawyer beliefs about how other
lawyers, judges, and other actors are likely to respond.

Compared to studies of what judges do, litigation-strategy case
studies are rare for recent or pending cases. To be sure, some studies
have focused on the effects of litigation strategy, including how litigation
choices can affect how others talk and think about a topic, define their
own interests, perceive the political opportunity structure, and understand
what lawsuit “success” would be.!! Fewer studies, however, seek to infer
lawyer beliefs behind their litigation strategy at the time they took an
action, such as filing the lawsuit, arguing a pre-trial motion, moving to
settle, or filing an appeal. For City of Eunice, we do just that by inferring
the plaintiffs’ lawyers’ beliefs behind the litigation strategy of filing that
lawsuit, given publicly available information. Scholars and practicing
lawyers should study such beliefs not only as examples of lawyer strate-

6. See, e.g., Laura Hermer, Municipal Abortion Bans: When Local Control Clashes with
State Power, 32 AM. U.J. GENDER SOC. POL’Y & L. 279 (2024); Martha F. Davis, “Down Where the
Grass Grows”: Municipal Abortion Policies After Dobbs, 95 U. COLO. L. REV. 477 (2024); Kaitlin
Ainsworth Caruso, Abortion Localism and Preemption in a Post-Roe Era, 27 LEWIS & CLARK L.
REV. 585 (2023); Jennifer L. Brinkley, Sanctuary Cities and Counties for the Unborn: The Use of
Resolutions and Ordinances to Restrict Abortion Access, 41 N.ILL. U.L. REV. 63 (2021).

7.  See Steven A. Boutcher & Holly J. McCammon, Social Movements and Litigation, in THE
WILEY BLACKWELL COMPANION TO SOCIAL MOVEMENTS 306-321 (David A. Snow, Sarah A.
Soule, Hanspeter Kriesi, & Holly J. McCammon eds., 2d ed. 2019).

8. Robert L. Tsai & Mary Ziegler, Abortion Politics and the Rise of Movement Jurists, 57
U.C. DAVIS L. REV. 2149 (2024).

9. AMANDA HOLLIS-BRUSKY, IDEAS WITH CONSEQUENCES: THE FEDERALIST SOCIETY AND
THE CONSERVATIVE COUNTERREVOLUTION (2015).

10.  DANIEL BENNETT, DEFENDING FAITH: THE POLITICS OF THE CHRISTIAN CONSERVATIVE
LEGAL MOVEMENT (2017); AMANDA HOLLIS-BRUSKY & JOSHUA C. WILSON, SEPARATE BUT
FAITHFUL: THE CHRISTIAN RIGHT’S RADICAL STRUGGLE TO TRANSFORM LAW AND LEGAL
CULTURE (2020).

11.  See, e.g., Heather Schoenfeld, Mass Incarceration and the Paradox of Prison Conditions
Litigation, 44 L. & SOC’Y REV. 731 (2010); MICHAEL PARIS, FRAMING EQUAL OPPORTUNITY: LAW
AND THE POLITICS OF SCHOOL FINANCE REFORM 13-34 (2010).
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gy but also to better predict what social movement actors will do next. In
this respect, many litigation-strategy case studies, including this one, fall
within a tradition of case study research by legal scholars who generally
aim to build, challenge, or revise theoretical frames, concepts for articu-
lating the inferential targets of interest, and ideas about causal mecha-
nisms underlying those targets.'?

The essay proceeds as follows. Part I provides background on the
post-Dobbs legal landscape, focusing in particular on local anti-abortion
ordinances generally and the particular effort to leverage such ordinances
in New Mexico. Part II focuses on six key litigation decisions made by
the City of Eunice lawyers: (1) choice of plaintiff; (2) choice of defend-
ant; (3) where to file; (4) the legal claims to assert; (5) the remedies to
seek; and (6) diffusion strategy. For each, we infer based solely on pub-
licly available evidence why the lawyers in City of Eunice made the
choices they did. This essay concludes by encouraging more scholars to
pursue litigation case studies as we do here.

I. BACKGROUND

Litigation in the United States typically requires a legal injury, a
cause of action to redress that injury, and a legal theory for that cause of
action. For City of Eunice v. Torrez, these turned on a municipal anti-
abortion ordinance. Even before Dobbs in June 2022, anti-abortion advo-
cates had lobbied cities and counties to adopt anti-abortion restrictions, '
including those of the so-called “Sanctuary Cities for the Unborn” initia-
tive.'* According to the tally from activist Mark Lee Dickson of Right to
Life of East Texas, Inc., from 2019 to 2023 seventy-one (71) local gov-
ernments had enacted anti-abortion ordinances, most of them (n = 53) in
Texas (Figure 1)."

12.  See generally Lisa L. Miller, The Use of Case Studies in Law and Social Science Re-
search, 14 ANN. REV. L. & Soc. ScI. 381 (2018).

13.  See Caruso, supra note 6, at 594-601.

14.  See Brinkley, supra note 6, at 78-94.

15.  Cites Which Have Passed Ordinances Prohibiting Abortion in the U.S., SANCTUARY
CITIES FOR THE UNBORN (May 13, 2025), https://sanctuarycitiesfortheunborn.org.
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Anti-Abortion Ordinances in Texas
2019-2023

olia

Data Sources: US Census Bureau, sanctuarycitiesfortheunborn.org

Figure 1: Local Jurisdictions in Texas Adopting Anti-Abortion Ordi-
nances, 2019-2023

After Dobbs, anti-abortion activists feared that Texas residents
seeking abortion services might travel to New Mexico, much as some
had turned to abortion clinics in Albuquerque, New Mexico after Texas
adopted its SB 8 abortion ban in 2021.'® In February 2021, a few months
before Texas enacted SB 8, the New Mexico legislature repealed its
criminal penalties for abortion.'” Thus, by June 2022, when the United
States Supreme Court decided Dobbs, New Mexico law permitted abor-
tion services to a degree not permitted by Texas law.

16.  See Kari White, Whitney Arey, Brooke Whitfield, Asha Dane’el, Laura Dixon, Joseph E.
Potter, Tony Ogburn, & Anitra D. Beasley, Abortion Patients’ Decision Making About Where to
Obtain Out-Of-State Care Following Texas’ 2021 Abortion Ban, 59 HEALTH SERV. RSCH. 14226
(2024). For similar findings in Oregon and Kansas, see Megan Fuerst, Ava Mandelbaum, Erin
Nacev, & Maria Rodriguez, Trends in Interstate Abortion Travel to Oregon Following the Dobbs
Court Decision, 138 CONTRACEPTION 110520 (2024); and KANSAS DEPARTMENT OF HEALTH &
ENV’T, KANSAS ANNUAL SUMMARY OF VITAL STATISTICS, 2023, at 116 tbl. D9(B) (Dec. 2024)
(reporting induced abortions in Kansas by state of residence in 2023, including 7,606 abortions for
Texas residents).

17.  Act of Feb. 26, 2021, ch. 2, 2021 N.M. Laws 173; Texas Heartbeat Act, ch. 62, 2021 Tex.
Gen. Laws 125 (May 19, 2021) (eff. Sept. 1, 2021).
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Abortion Ordinances in New Mexico
Cities and Counties

Edgegbﬁcod

Roosevelt

Data Sources: US Census Bureau,
sanctuarycitiesfortheunborn.org

Figure 2: New Mexico Cities and Counties Adopting Anti-Abortion Or-
dinances, 2023

By early 2023, a few cities and counties in New Mexico had enact-
ed anti-abortion ordinances (Table 1), most of them near the Texas bor-
der (Figure 2). Prior to Dobbs, New Mexico’s anti-abortion efforts had
yielded only a few local resolutions with the force and effect of law.'®
According to press reports, behind these new anti-abortion ordinances
were Dickson'® and Jonathan Mitchell, the lawyer behind the Texas SB8

18.  Brinkley, supra note 6, at 79-80.
19.  Id. at 83-84; Esther Wang, Inside the Plan to End Legal Abortion, JEZEBEL (May 22,
2020, at 2:00 PM), https://jezebel.com/inside-the-plan-to-end-legal-abortion-1843155358; Austin
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statute and other politically conservative causes.?’ Mitchell had previous-
ly worked with Dickson on other matters, including acting as his attorney
in lawsuits against him by abortion providers and funds in Texas.?'

City County Date
Hobbs Lea 2022-11-07
- Lea 2022-12-08

Clovis Curry 2023-01-05
- Roosevelt 2023-01-10
Eunice Lea 2023-01-23
Edgewood Santa Fe  2023-04-26

Table 1: New Mexico Local Jurisdictions Adopting Anti-Abortion Ordi-
nances, 2022-2023

Unlike some of the other post-Dobbs anti-abortion ordinances,”
these New Mexico ordinances explicitly tracked the text or referred to
two federal statutes: the Comstock Act and the federal RICO statute’s
civil action provision.

The Comstock Act, on the books since 1873, declares “every article
or thing designed, adapted, or intended for producing abortion” to be a
“nonmailable matter” that “shall not be conveyed in the mails or deliv-
ered from any post office or by any letter carrier.””> The Act then sets
criminal penalties for “[w]hoever knowingly uses the mails for the mail-
ing, carriage in the mails, or delivery of” such items.?* The Act also sets

Fisher, Texas Activists Pushed Abortion Restrictions in NM Cities and Counties, Records Show,
SOURCE N.M. (Mar. 4, 2024, at 3:00 AM), https://sourcenm.com/2024/03/04/texas-activists-pushed-
abortion-restrictions-in-nm-cities-and-counties-records-show/.

20. Jeannie Suk Gersen, The Conservative Who Wants to Bring Down the Supreme Court,
NEW YORKER (Jan. 5, 2023), https://www.newyorker.com/news/annals-of-inquiry/the-conservative-
who-wants-to-bring-down-the-supreme-court; Brad Brooks, New Frontline of U.S. Abortion Battles
Emerges in New Mexico, REUTERS (Oct. 28, 2022, at 9:16 PM), https://www.reuters.com/legal/new-
frontline-us-abortion-battles-emerges-new-mexico-2022-10-26/; Michael S. Schmidt, Behind the
Texas Abortion Law, A Persevering Conservative Lawyer, N.Y. TIMES, Sept. 12, 2021),
https://www.nytimes.com/2021/09/12/us/politics/texas-abortion-lawyer-jonathan-mitchell.html.

21.  Whole Woman’s Health v. Jackson, 142 S. Ct. 522, 528 (2021) (identifying Mitchell as
counsel of record for respondent Dickson); Lilith Fund v. Dickson, 662 S.W.3d 355 (Tex. 2023)
(Mitchell as an attorney for respondents, including Dickson); Petition for Writ of Mandamus at ii,
24, In re: Penny Clarkston, No. 21-50708 (5th Cir. Aug. 07, 2021) (identifying Mitchell as counsel
for petitioner Dickson).

22.  E.g., LEBANON, OHIO, ORDINANCES §§ 509.09 - 509.16 (2024), codifying Ord. No. 2022-
101 (enacted Sept. 19, 2022); Plainview, Texas Ord. No.22-3739 (Nov. 8, 2022), codified at
PLAINVIEW, TEX., ORDINANCES §§ 8.06.001 — 8.06.008 (2025); Abilene, TX Ord. No. 59-2022
(Nov. 8, 2022), codified at ABILENE, TEX., ORDINANCES §§ 20-86 to 20-93 (2023). But cf. City of
Little River-Academy, Tex. Ord. No. 01122023A, §§ A(8), B(3) (Jan. 12, 2023) (findings and decla-
rations referring to 18 U.S.C. §§ 1461-62 and federal RICO, 18 U.S.C. § 1961).

23. 18 U.S.C. § 1461.

24.  Id. The same holds for anyone who “knowingly causes to be delivered by mail according
to the direction thereon, or at the place at which it is directed to be delivered by the person to whom
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criminal penalties for anyone who imports into the United States or takes
delivery of “any drug, medicine, article, or thing designed, adapted, or
intended for producing abortion,” including by common carrier or
through an “interactive computer service.”” Anyone who “aids, abets,
counsels, commands, induces or procures” the commission of a Com-
stock Act violation is also subject to those criminal penalties.*

The federal RICO statute authorizes civil actions for treble damages
by “[a]ny person injured in his business or property by reason of a viola-
tion of section 1962 of this chapter,””” which in turn prohibits categories
of activities premised on a pattern of “racketeering activity,”® a term that
Congress defined to include “any act which is indictable” under the
Comstock Act as amended.”’

In November 2022, the City of Hobbs, New Mexico, adopted an or-
dinance that declared it unlawful for “any person or licensed abortion
clinic” within city boundaries “to violate 18 U.S.C. § 1461 [i.e. the Com-
stock Act] by using the mails for the mailing, carriage in the mails, or
delivery of” anything for producing an abortion or anything “advertised
or described in a manner calculated to lead another to use or apply it for
producing abortion.”*® The ordinance similarly declared it unlawful to
use any express shipping service, common carrier, or computer service to
deliver any product designed or advertised to perform an abortion.*' It
also declared aiding and abetting this conduct to be unlawful.*> Moreo-
ver, in its opening proviso, the Hobbs ordinance drafters asserted that the
Comstock Act imposes criminal liability on “every person who ships or
receives abortion pills or abortion-related paraphernalia in interstate or
foreign commerce,” adding that “all such acts are predicate offenses un-
der the federal Racketeer Influenced and Corrupt Organizations Act
(RICO).”*

In December 2022, Lea County, New Mexico adopted a similar or-
dinance.** That ordinance declared its purpose and intent as ensuring
“compliance with federal abortion laws, including 18 U.S.C. §§ 1461-
62.”% Like the Hobbs ordinance, the Lea County ordinance referred to

it is addressed, or knowingly takes any such thing from the mails for the purpose of circulating or
disposing thereof, or of aiding in the circulation or disposition thereof.” /d.

25. 18 U.S.C. § 1462(c).

26.  Id. §2(a).

27.  Id. § 1964(c).

28.  Id. § 1962(a)-(c).

29.  Id. § 1961(1) (“sections 1461-1465 (relating to obscene matter)”).

30. Hobbs Ord. No. 1147, p. 5 (Nov. 7, 2022), codified at HOBBS, N.M., MUNICIPAL CODE
§ 5.52.070(A) (2024).

31, Id. §5.52.070(B).

32, Id. §5.52.070(C).

33.  Hobbs Ord. No. 1147, p. 1 (Nov. 7, 2022).

34.  County of Lea, N.M., Ord. No. 99 (Dec. 8, 2022).

35. Id. §2.
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the Comstock Act as a predicate offense for the federal RICO statute.*®
And like the Hobbs ordinance, the Lea County ordinance also declared it
unlawful for “any person to violate 18 U.S.C. § 1461 by using the mail
for the mailing, carriage in the mails, or delivery of” anything for pro-
ducing an abortion or anything “advertised or described in a manner cal-
culated to lead another to use or apply it for producing abortion.”’

In early January 2023, the City of Clovis, New Mexico, and Roose-
velt County passed similar ordinances.’® A few weeks later, the City of
Eunice adopted its own anti-abortion ordinance. Like the others, Eunice
declared it unlawful to use the mail in violation of the Comstock Act, 18
U.S.C. §§ 1461-62.*° The Eunice ordinance further prohibits the use of a
common carrier or “interactive computer service” for delivery or receipt
of any drug or medicine that could be used for an abortion, citing 18
U.S.C. § 1462.% It also prohibits aiding or abetting.*'

On January 23, 2023, the same day that Eunice adopted its ordi-
nance, the New Mexico Attorney General (AG) filed an emergency
mandamus petition with the New Mexico Supreme Court to enjoin
Hobbs, Clovis, Roosevelt County, and Lea County from enforcing their
ordinances.*” The New Mexico Supreme Court has original jurisdiction
to consider a petition for a writ of mandamus,* but it may not issue the
writ “in any case where there is a plain, speedy and adequate remedy in
the ordinary course of law.”** That court itself has further explained that
it may exercise such original jurisdiction only when the mandamus peti-
tioner

presents a purely legal issue concerning the non-discretionary duty of
a government official that (1) implicates fundamental constitutional
questions of great public importance, (2) can be answered on the ba-
sis of virtually undisputed facts, and (3) calls for an expeditious reso-
lution that cannot be obtained through other channels such as a direct
appeal.*®

Here, the New Mexico AG argued that if these cities and counties en-
forced their abortion ordinances, they would contravene a state constitu-

36. Id. §5.
37. Id §6.1.
38.  Clovis Ord. No. 2184-2022 (Jan. 5, 2023); Roosevelt County Ord. No. 2023-01 (Jan. 10,

39.  Eunice Ord. No. 561 at 4 (Jan. 23, 2023) (§ 19.070(A)).

40. Id. at 4-5(§ 19.070(B)).

41.  Id. at5(§ 19.070(C)).

42.  Emergency Petition for Writ of Mandamus and Request for Stay, State ex rel. Torrez v.
Bd. of Cnty. Comm’rs for Lea Cnty., 572 P.3d 837 (N.M 2025).

43.  N.M. CONST. art. VI, § 3.

44.  N.M. STAT. ANN. § 44-2-5.

45.  State ex rel. Sugg v. Oliver, 456 P.3d 1065, 1069 (N.M. 2019).
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tional right to abortion and state constitutional limits on municipalities.*®
The mandamus petition did not name the City of Eunice as a defendant,
and the AG did not thereafter amend its petition to include Eunice.

While that petition was pending, on March 16, 2023, the New Mex-
ico legislature enacted HB 7, the Reproductive and Gender-Affirming
Health Care Freedom Act. Among other things, HB 7 provided that a
“public body . . . shall not deny, restrict or interfere with a person’s abil-
ity to access or provide reproductive health care . .. within the medical
standard of care,” including abortion services.*’ It also provided that a
public body “shall not impose or continue in effect any law, ordinance,
policy or regulation that violates or conflicts with” that Act’s provi-
sions.*®

On March 31, 2023, the New Mexico Supreme Court granted the
New Mexico AG’s request to stay the “county and city ordinances at
issue in this matter,” i.e., those from Hobbs, Clovis, Roosevelt County,
and Lea County.*’ The court’s briefing schedule gave the AG until April
23, 2023, to file its main brief. The court asked that the briefs address the
effect, if any, of HB 7 on the mandamus petition.*

About two weeks later, on April 17, 2023, the City of Eunice filed
its lawsuit against the New Mexico AG and Governor in the New Mexi-
co Fifth Judicial District Court.’' Three lawyers represented the City of
Eunice: Michael J. Seibel, Tommy D. Parker, and Jonathan Mitchell.*?
Mitchell had designed the anti-abortion ordinances in Texas as well as
the New Mexico ordinances adopted in Hobbs and Clovis.”> Mitchell
also represented the city officials of Lebanon, Ohio, in a lawsuit chal-
lenging that city’s anti-abortion ordinance.>* Seibel was an Albuquerque-
based attorney who worked with Mark Lee Dickson and Mitchell on the
Clovis and Hobbs ordinances.’® Parker was an attorney based in Hobbs,

46. Emergency Petition, supra note 42, at 9—10. On the merits of these legal arguments, see
Hermer, supra note 6, at 299-310. For the court’s ruling, see Torrez, 572 P.3d at 854.

47.  Reproductive and Gender-Affirming Health Care Freedom Act, ch. 11, §§ 2, 3, 2023 N.M.
Laws 49, 49-51 (March 16, 2023).

48. Id. § 3(D). For a similar provision, see Reproductive Health Equity Act, ch. 67, § 2, 2022
Colo. Sess. Laws 329, 331 (April 4, 2022) (codified as amended COLO. REV. STAT. § 25-6-404).

49.  Order at 1-2 (Mar. 21, 2023), State ex rel. Torrez v. Bd. of Cnty. Comm’rs for Lea Cnty.,
572 P.3d 837 (N.M. 2025).

50. Id. at2.
51.  Complaint, supra note 1.
52. Id at7.

53.  Schmidt, supra note 20; Amy Littlefield, The Poison Pill in the Mifepristone Lawsuit That
Could  Trigger a  National  Abortion Ban, THE NATION (Apr. 26, 2023),
https://www.thenation.com/article/society/comstock-act-jonathan-mitchell/.

54.  See Order Granting Motion for Leave to Appear Pro Hac Vice of Jonathan F. Mitchell as
Co-Counsel, Docket Sheet, Nat’l Ass’n of Soc. Workers v. City of Lebanon, No. 1:22-cv-00258
(S.D. Ohio May 24, 2022); Stipulation of Dismissal, Nat’l Ass’n of Soc. Workers v. City of Leba-
non, No. 1:22-cv-00258 (S.D. Ohio Jan. 12, 2023).

55.  Brooks, supra note 20.
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New Mexico. At the time, Mitchell and Seibel also represented Clovis
and Hobbs in opposing the New Mexico AG’s mandamus petition.>

In its complaint, Eunice’s lawyers sought several declarations under
the New Mexico Declaratory Judgment Act: (1) that “any state-law right
to abortion in HB 7 or the New Mexico Constitution must be exercised
within the confines of 18 U.S.C. §§ 1461 and 1462”; (2) that “any sup-
posed state-law right to act in violation of 18 U.S.C. §§ 1461 and 1462 is
preempted by federal law and the Supremacy Clause”;’’ and (3) that the
state-law right in HB 7 “‘to access or provide reproductive health
care . . . within the medical standard of care’ excludes conduct outlawed
and criminalized by federal law, such as partial birth abortion and viola-
tions of 18 U.S.C. §§ 1461 and 1462,” because the “medical standard of
care” excludes criminal acts, including conduct violating the Comstock
Act (18 U.S.C. §§ 1461-1462).%*

II. DISCUSSION

For this litigation case study, we focus on six key litigation choices
apparently made by Mitchell, Seibel, Parker, and any other unidentified
lawyers working for them or the City of Eunice: (1) choice of plaintiff;
(2) choice of defendant; (3) where to file; (4) the legal claims to assert;
(5) the remedies to seek; and (6) diffusion strategy, i.e., how to make it
more likely that lawsuit success would affect non-parties to the lawsuit
within New Mexico and in other states with laws protecting abortion
access. For this essay, we set aside other kinds of possible litigation
choices, such as parallel “public education” efforts.*

We proceed as follows: For each litigation choice, we reconstruct a
choice-set, i.e., a set of mutually exclusive choices that we believe the
lawyers plausibly considered, given what they could have believed at the
time. We then offer some conjectures about why they made those choic-
es. And we infer from the available evidence the degree of support for
our conjectures as compared to at least one other rival alternative. In this
way, we aim to infer what the lawyers likely believed at the time the
lawsuit was filed in April 2023. To avoid hindsight bias, we largely ig-
nore events that occurred thereafter, including how courts ultimately
decided the issues the lawsuit raises.®” To support our inferences, we rely

56.  Brief in Opposition to Emergency Petition for Writ of Mandamus and Request for Stay
at 21, State ex rel. Torrez v. Bd. of Cnty. Comm’rs for Lea Cnty., 572 P.3d 837 (N.M. 2025) (No. S-
1-SC-39742).

57.  Complaint, supra note 1, at 5 (Y 18).

58.  Id. at 6 (11 19-20).

59.  Seee.g., David L. Trowbridge, Engaging Hearts and Minds: How and Why Legal Organi-
zations Use Public Education, 44 L. & SOC. INQUIRY 1196 (2019).

60.  For example, we ignore State ex rel. Torrez v. Bd. of Cnty. Comm’rs for Lea Cnty., 572
P.3d 837 (N.M. 2025). Thereafter, the defendants in City of Eunice (New Mexico’s Governor and
Attorney General) moved to dismiss the lawsuit with prejudice, arguing that the New Mexico Su-
preme Court’s ruling—that New Mexico statutes preempted a similar ordinance adopted by Lea
County—was an independent and adequate state law ground that had rendered moot the declaratory
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only on what we know or infer about the extant law on the books; on the
litigation documents filed by the parties in this case and other related
cases; and on other publicly available information that requires only
some legal training to find and interpret.

A. Choice of Plaintiff

In typical litigation, putative plaintiffs seek out lawyers to represent
them and, where necessary, file lawsuits naming them as plaintiffs. In
movement litigation, non-governmental organizations (NGOs) and their
lawyers strategically choose persons as plaintiffs for a lawsuit filed pri-
marily to advance a movement goal.®' Here, we infer the choice-set of
plaintiffs as the set of New Mexico jurisdictions that had already adopted
anti-abortion ordinances by April 2023 (Table 2) as well as any individu-
al in those jurisdictions (identified or not) provably injured because of an
alleged Comstock Act violation involving mifepristone or an item for
producing abortion.

Among these choices, we suspect that the lawyers here preferred the
city or county plaintiffs for standing reasons, i.e., because they likely
believed that it would be harder to find an individual in New Mexico
plausibly injured by an abortion-related Comstock Act violation. It was
possible, to be sure. For example, in 2023, a Texas man represented by
Jonathan Mitchell filed a wrongful death lawsuit in a Texas state court
against his ex-wife and her two friends alleging civil liability for causing
the death of the man’s “unborn child” because they violated, inter alia,
the Comstock Act when they acted in concert to help the ex-wife obtain
mifepristone to induce abortion.®” Finding a plaintiff like that in New
Mexico, however, would depend on the availability of informants and

judgment the City of Eunice had sought. See Defendants’ Motion to Lift Stay and Dismiss Plaintiffs’
Complaint with Prejudice, City of Eunice v. Torrez, No. D-506-CV-2023-00497 (N.M. Fifth Judicial
Dist. Ct., Feb. 7, 2025). In response, the plaintiff’s attorneys (“Michael J. Seibel, Jonahtan [sic]
Mitchell, and Tommy Parker”) filed a notice of “voluntary dismissal of this action without preju-
dice.” Notice of Dismissal, City of Eunice v. Torrez, No. D-506-CV-2023-00497 (N.M. Fifth Judi-
cial Dist. Ct., March 4, 2025) (emphasis added). In so doing, they invoked a plaintiff’s authority
under the New Mexico law to dismiss a cause of action without a court order “by filing a notice of
dismissal at any time before service by the adverse party of an answer or other responsive pleading.”
N.M.R.A. 1-041(A)(1)(a). Absent certain exceptions, dismissing the action by such filing is a dis-
missal “without prejudice.” Id. The complaint in this case was dismissed on March 4, 2025. See
Case Lookup, N.M. CTS., https://caselookup.nmcourts.gov/caselookup/app/ (last visited Oct. 23,
2025). To locate this dismissal, search “D-506-CV-202300407 in the case number search field.
Under the parties field, the “P” indicates the plaintiff “City of Eunice.” Under the disposition field,
the complaint status is “Dismiss/Decided By Dispositive Motion/Dismiss by Judge/Party.” Under the
register of actions activity field, the case was closed via a “DISMISSAL BY PARTY” on “03/04/25”
by the plaintiff “P.”

61. Boutcher & McCammon, supra note 7.

62. Plaintiffs’ Second Amended Petition at 12 (4 33), 17, Silva v. Noyola, No. 23-CV-0375
(Tex. Dist. Ct. Galveston Cnty. July 17, 2023); see TEX. CIV. PRAC. & REM. CODE ANN. §§ 71.002
(b), 71.001(4). In October 2024, the parties settled the claims and counterclaims in the lawsuit.
Plaintiff’s Notice of Settlement, Silva v. Noyola, No. 23-CV-0375 (Tex. Dist. Ct. Galveston Cnty.
Oct. 11, 2024).
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other investigative resources to detect what the ordinances assert to be
Comstock Act violations by individuals.

Even if such Comstock Act violators were detected, an individual
plaintiff would seem to have a harder time using the Comstock Act. In-
dividuals cannot enforce federal criminal law directly and they would
face challenges using a Comstock Act violation as a predicate offense for
a federal civil RICO action. To sue “in any appropriate United States
district court,” a federal RICO plaintiff must prove that they qualify as a
“person” who is “injured in his business or property by reason of a viola-
tion of section 1962 of this chapter.”® The limitation to “business or
property” injuries precludes federal civil RICO suits based solely on
physical injuries or emotional distress.**

Local governments face this hurdle as well. While a city or county
can hold an interest in property, it is unclear how it could successfully
argue that a Comstock Act violation (the predicate offense) could injure
its property interests. To be sure, some courts have recognized govern-
ment actors as proper plaintiffs in federal RICO civil actions.®> We as-
sume, however, that most lawyers would believe it unlikely that a court
would find legally sufficient an allegation that a local government suf-
fered a RICO injury to its “business or property” based solely on fore-
gone funding or tax revenue indirectly caused by how some number of
abortions (allegedly facilitated by Comstock Act violations) affect popu-
lation size and thus any future tax base.*

Why then did Eunice’s lawyers choose a local government plaintiff
over an individual? We suspect they likely believed that this choice
would let them avoid relying on a federal RICO action, and thus, any
obstacles to federal RICO standing. The city has a concrete interest in
enforcing its ordinances and thus could more plausibly claim standing to
pursue a declaratory judgment on the enforceability of its ordinance. For
a federal lawsuit, the Federal Declaratory Judgment Act covers “any
interested party seeking such declaration.”®” New Mexico’s Declaratory
Judgment Act expressly contemplates municipalities as parties to a de-

63. 18 U.S.C. § 1964(c). The RICO statute defines “person” to include “any individual or
entity capable of holding a legal or beneficial interest in property.” 18 U.S.C. § 1961(3).

64.  MICHAEL CLARK, 1 CORPORATE CRIMINAL LIABILITY § 7:65 (3d ed. 2024).

65.  See, e.g., Cnty. of Oakland v. City of Det., 866 F.2d 839, 848-51 (6th Cir. 1989) (counties
may sue for overcharges for sewer services); Ill. Dep’t of Revenue v. Phillips, 771 F.2d 312, 316
(7th Cir. 1985) (state tax agency may sue for sales tax fraud).

66. In April 2023, the Missouri Attorney General opined that a fiscal impact statement on a
proposed state constitutional right to abortion was legally insufficient in part because it failed to
“note the potential $12.5 billion impact to the State from the potential loss of Medicaid dollars or the
much higher impact from the decrease in population.” Opinion Letter No. 206-2023, 2023 WL
6391335, at *4 (Mo. A.G. Apr. 10, 2023). But cf..Dillon v. Combs, 895 F.2d 1175, 1177 (7th Cir.
1990) (“RICO allows suits by . . . persons injured in their ‘business or property’, a phrase that does
not include sovereign or derivative interests.”) (citations omitted).

67. 28 U.S.C. §2201(a).
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claratory judgment action in “any proceeding which involves the validity
of a municipal ordinance.”®

Of the New Mexico local governments with anti-abortion ordinanc-
es, why did the lawyers choose the City of Eunice in particular? We sus-
pect this has much more to do with the lawsuit’s timing. Recall, about
two weeks before the City of Eunice filed suit, the New Mexico Supreme
Court had stayed the ordinances in Hobbs, Clovis, Lea County, and Roo-
sevelt County, pending resolution of the AG’s mandamus petition.*”” The
AG did not name the City of Eunice in its mandamus petition because
Eunice had adopted its ordinance on the same day the AG filed the peti-
tion. We are unsure why the AG never amended its mandamus petition to
add the City of Eunice as a defendant or filed a separate mandamus peti-
tion and stay request for the Eunice ordinance.

In any case, by choosing the City of Eunice as a plaintiff, the law-
suit would be more likely to proceed independently of the AG’s manda-
mus petition, thereby pressing directly the Comstock Act and Supremacy
Clause issues the AG was trying to bypass by urging the New Mexico
Supreme Court to decide only that New Mexico law preempts the local
ordinances.” If the New Mexico Supreme Court declared the challenged
ordinances preempted without reaching the merits of the Comstock Act
argument, the lawyers for the challenged cities and counties (including
Siebel and Mitchell, who also represented the City of Eunice), would
have been far less likely to secure U.S. Supreme Court review of their
Comstock Act argument via certiorari to review the New Mexico Su-
preme Court’s decision. That is because the U.S. Supreme Court would
likely declare that it lacked jurisdiction to hear that case, given the inde-
pendent and adequate grounds in New Mexico state law for the New
Mexico Supreme Court’s ruling on the mandamus petition.”!

In that event, the City of Eunice lawsuit provided a backup vehicle
for having the New Mexico Supreme Court, and ultimately the U.S. Su-
preme Court, hear and decide the Comstock Act preemption argument. If
the New Mexico Supreme Court did reach the Comstock preemption
issue, the City of Eunice lawsuit would matter less, because that court’s
reading of the Comstock Act would bind the state court judge assigned to
the City of Eunice lawsuit. The City of Eunice’s lawyers could simply
petition the U.S. Supreme Court to grant review of the New Mexico Su-
preme Court’s ruling on the merits of the Comstock Act preemption ar-
gument.

68. N.M. STAT. ANN. § 44-6-12.

69.  Order at 1-2 (Mar. 21, 2023), State ex rel. Torrez v. Bd. of Cnty. Comm’rs for Lea Cnty.,
572 P.3d 837 (N.M. 2025).

70.  Emergency Petition for Writ of Mandamus and Request for Stay, supra note 42, at 19-20.

71.  Foster v. Chatman, 578 U.S. 488, 497 (2016).
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B. Choice of Defendant

Once we infer that the lawyers sued to preserve the option of secur-
ing a declaratory judgment on their Comstock Act preemption argument,
the choice-set of defendant narrows to the parties one would typically
have to sue to obtain such a judgment: the New Mexico state officials
chargeable with enforcing HB 7 and other New Mexico laws that would
purportedly preempt the local anti-abortion ordinances. This largely ex-
plains why the lawyers for Eunice named the New Mexico AG and Gov-
ernor as defendants. In this respect, the lawyers’ choice of claim, reme-
dy, and plaintiff affected their choice of defendants.

C. Choice of Venue

Once they chose the City of Eunice as the plaintiff, why did the
lawyers file suit in New Mexico state court, Fifth Judicial District Court,
Lea County?

We assume that these lawyers, like most attorneys, choose the court
in which to file a lawsuit based on their beliefs about the likely character-
istics of judges (trial and appellate) to which the lawsuit will be assigned;
the jury pool, if the case may go to a jury trial; and the distinctive norms,
rules, and practices of judges and staff. Lawyers sometimes refer to this
process as “judge shopping,” “jury shopping,” and “forum shopping,”
respectively. In general, lawyers tend to choose to file lawsuits in the
court with the judges, juries, and court staff most likely to act in their
client’s favor for whatever reason.

Here, the applicable law on venue for civil actions as of April 2023
specified the geographic location of the court where the City of Eunice’s
attorneys could have filed their lawsuit. This choice-set of venues con-
strained the pool of possible judges that could be assigned to their case,
conditional on the choice of defendant. Thus, once the City of Eunice
chose to sue the New Mexico AG and the Governor, venue law affected
where it could file, depending on its choice of state or federal court.

On its face, there was no sharp difference in federal versus state
court authority to hear the lawsuit. Both courts had subject matter juris-
diction to hear a declaratory judgment action challenging a New Mexico
law as violating the Comstock Act. The federal court had federal ques-
tion jurisdiction and the authority to issue declaratory judgments.”
Moreover, in the federal courts in New Mexico, there is no jurisdictional
bar to federal preemption lawsuits by a city against its state. In 2021, the
United States Court of Appeals for the Tenth Circuit had opined that
cities have standing to bring such suits (jurisdictional) if they have a
cause of action based on a substantive provision of the U.S. Constitution

72. 28 U.S.C. § 1331; 1d. § 2201.
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(e.g. the Supremacy Clause) and if Congress had intended to create a
cause of action for such political subdivisions.”

New Mexico district court jurisdiction over actions to enforce fed-
eral law tracks such authority of the federal district courts.”* New Mexi-
co’s Declaratory Judgment Act” expressly covers actions filed against
the “state of New Mexico, or any official thereof” that call for constru-
ing, inter alia, the U.S. Constitution as well as any federal or New Mexi-
co law.”

1. Venue Choice-Set in State Court

Accordingly, if plaintiffs were to file in state court, New Mexico’s
venue statute governed which courts they could file in, i.e., “the court of
the county in which the[] offices [of the state officers sued] are located,
at the capital or in the county where a plaintiff, or any one of them in
case there is more than one, resides.””’

This produced four venue choices: Lea County (which contains
Eunice), as well as the counties of the cities in which the New Mexico
AG had offices, i.c., the state’s capital of Santa Fe (Santa Fe County),
Albuquerque (Bernalillo County), and Las Cruces (Dona Ana County).
New Mexico district courts fall into one of thirteen judicial districts, each
comprised of one or more counties.”® Figure 3 depicts the venue-choice
counties and their corresponding state judicial districts.

73.  Kerr v. Polis, 20 F.4th 686, 696-97 (10th Cir. 2021).
74.  N.M. STAT. ANN § 34-1-8.

75.  Id. § 44-6-2.

76. Id. § 44-6-13.

77. Id. § 38-3-1(G).

78. Id. § 34-6-1.
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Figure 3: Venue Choices by N.M. Judicial District and Corresponding
Counties

Each judicial district has a certain number of judges.”” Each judge is
assigned to a numerically identified division within a district.*" If the
judicial district covers more than one county, each judicial district as-
signs its judges to particular counties.®’ Table 2 lists, for each venue-
choice-county, the judges apparently assigned to hear civil cases in those
counties in April 2023. For the First and Second districts, that infor-
mation appeared on the district websites at the time we collected this

79. Id. §§ 34-6-4 to 34-6-16.

80. Id. §34-6-18.

81. Id. § 34-6-17 (designating the county seat as the principal office of each district judge and
granting the district courts authority to establish additional offices within the county); Rule LR5-101,
N.M.R.A. (in Fifth Judicial District, “the offices of the judges of divisions III, IV, and VII shall be in
Lea county”); Rule LR1-102(B), N.M.R.A. (nine of ten divisions of First Judicial District “shall
maintain their principal offices at the county seat of Santa Fe County™).
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data. For judges of the Third Judicial District, it did not, so we contacted
that clerk’s office.* Civil case assignment information for the Fifth Judi-
cial District judges was not available, so Table 2 lists all those judges.

Judge Name Judicial District ~ County
Francis J. Mathew 1 Santa Fe
Maria Sanchez-Gagne 1 Santa Fe
Bryan Biedscheid 1 Santa Fe
Matthew J. Wilson 1 Santa Fe
Kathleen McGarry Ellenwood 1 Santa Fe
Beatrice J. Brickhouse 2 Bernalillo
Nancy J. Franchini 2 Bernalillo
Daniel E. Ramczyk 2 Bernalillo
Elaine P. Lujan 2 Bernalillo
Lisa Chavez Ortega 2 Bernalillo
Erin B. O’Connell 2 Bernalillo
Denise Barela-Shepherd 2 Bernalillo
Benjamin Chavez 2 Bernalillo
Joshua A. Allison 2 Bernalillo
Victor Lopez 2 Bernalillo
Manuel 1. Arrieta 3 Dofia Ana
Casey B. Fitch 3 Dofia Ana
James T. Martin 3 Dofia Ana
William G.W. Shoobridge 5 Lea
Mark Sanchez 5 Lea
Michael H. Stone 5 Lea
Lee A. Kirksey 5 Lea

Table 2: NM Judges Assigned to Civil Cases by County and Judicial
District, 2023

Unfortunately, we lack reliable judge-specific information with
which to infer what the lawyers believed about the political or ideologi-
cal preferences of these particular judges, and thus how those beliefs
might have affected the lawyers’ views about which state court venue to
choose. Moreover, the lawyers were also likely aware that the New Mex-
ico AG might have sought to remove the action to federal district court
pursuant to the federal removal statute,® given that the federal district
court had jurisdiction to hear the suit. Thus, we suspect that any per-
ceived benefit of a state court venue had to be discounted by the proba-
bility that the New Mexico AG would not try, or would try but fail, to
remove the action to federal court.

82. Interview by Bridget Casey with Clerk’s Office, Third Judicial District (Sept. 8, 2023).
83. 28 U.S.C.§ 1441(a).
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2. Venue Choice-Set in Federal Court

In federal court, the federal venue statute generally provides that
plaintiffs can file civil actions in the federal judicial district where the
defendants reside or are subject to a court’s personal jurisdiction, or
where the key events and omissions “giving rise to the claim occurred.”*

Here, plaintiffs had only one choice: the federal district court in
New Mexico. That court is divided into Northern and Southern Divi-
sions. The district court’s Jury Selection Plan identifies the New Mexico
counties that fall within each division for identifying counties for draw-
ing prospective petit and grand jurors.*> The geographic boundaries of
the Northern and Southern Division also affect judge assignment. In par-
ticular, for civil cases, the district court’s clerk’s office typically allocates
cases to the Northern Division (the Albuquerque and Santa Fe court-
houses) or Southern Division (the Las Cruces courthouse) as determined
by (1) the plaintiff’s county of residence, (2) the defendant’s county of
residence if the plaintiff is out-of-state, and (3) if both parties are out-of-
state, the county designated in plaintiff’s civil cover sheet when filing the
complaint.®®

Table 3 lists the federal district judges in New Mexico by the Presi-
dent who appointed them.®’

President Designated
Name President Party Status Location
James O. George W.  Republican active  Albuquerque
Browning Bush
Matthew Lane Joseph R. Democratic active  Albuquerque
Garcia Biden
Kenneth John Barack Democratic  active Las Cruces
Gonzales Obama
William Paul George W.  Republican active  Albuquerque
Johnson Bush
Kea Whetzal Donald J. Republican active  Albuquerque
Riggs Trump
Margaret Irene Joseph R. Democratic  active Las Cruces
Strickland Biden
David Herrera Joseph R. Democratic active  Albuquerque
Urias Biden
Robert C. George W.  Republican  senior Las Cruces
Brack Bush

84. 28 U.S.C. § 1391(b).
85.  Order Adopting Modified Jury Plan at 2, No. 15-MC-04-42 (D. N.M. Oct. 27, 2015).
86. Interview by Pandya with Nicole Gassner, Clerk’s Office, U.S. District Court, New Mexi-

co (Aug. 28, 2023).

87.  Excluded are senior judges M. Christina Armijo and Curtis LeRoy Hansen, because no
cases were being assigned to those judges at the time. /d.



382 DENVER LAW REVIEW [Vol. 103:2

President Designated
Name President Party Status Location
Judith C. George W.  Republican senior  Albuquerque
Herrera Bush
Martha Alicia William J.  Democratic  senior Santa Fe
Vazquez Clinton

Table 3: Federal District Judges, New Mexico, 2023

The federal district court’s case assignment practices imply that,
had the City of Eunice’s lawyers filed in the federal district court, the
case would have been assigned to the Southern Division (the judges as-
signed to the Las Cruces courthouse), because the plaintiff’s county of
residence (Lea County) fell within the Southern Division’s geographic
boundaries.

3. Conjectures About Venue Choice

Given these state-court and federal-court venue options, we conjec-
ture three reasons the lawyers here ultimately chose to file in New Mexi-
co state court in Lea County rather than the federal district court in New
Mexico (Southern Division).

First, the lawyers may have believed that in state court, they would
more likely draw a judge who preferred to restrict access to abortion ser-
vices. Unlike federal district court judges, district judges in New Mexico
are initially elected to six-year terms of office in partisan elections or, in
case of a vacancy, appointed by the Governor, after which they must run
in the next partisan election.®® A district court judge who wins a partisan
election may run for “nonpartisan judicial retention” in the last year of
their six-year term.*” To retain their judicial office, the district judge in a
retention election needs at least 57% of the votes cast.”

Accordingly, if they assumed that New Mexico judges in their state-
court venue choice-set wanted to retain their judgeships, the lawyers here
might have plausibly believed that filing in Lea County would yield a
judge more likely to have politically conservative preferences than any
judge they would get by filing in federal court. Using 2020 presidential
election results for the anti-abortion candidate (Republican party candi-
date Donald J. Trump) as a proxy for county-level voter political senti-
ments, in Lea County (the state-court venue option they chose), 79% of
voters voted for Trump. By comparison, a much lower percentage of
voters in their other venue options voted in that election for Trump: San-

88. N.M. CONST. art. VI, §§ 33, 36; N.M. STAT. ANN. § 1-26-2(A).
89. N.M. STAT. ANN. §§ 1-26-2(B), 1-26-5(A).
90.  N.M. CONST. art. VL, § 33(A).
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ta Fe County (22.3%), Bernalillo County (36.6%), and Dofia Ana County
(39.7%).”!

By comparison, had the lawyers filed their suit in the Southern Di-
vision of the federal district court, they would most likely have had one
of three judges (two active and one senior) at the Las Cruces courthouse
assigned to their case. Of these, the two active judges were appointed by
Presidents (Obama and Biden) who are more likely to have favored abor-
tion access.

Second, unlike federal court, New Mexico law permits parties to a
civil action to each have one “peremptory challenge” of a district judge,
i.e., the option to disqualify the assigned judge without the burden of
providing a reason why.”? All else equal, the lawyers likely believed that
this gave them more control over the judge assigned to their case than if
they had filed in the federal district court for New Mexico.

Third, the lawyers may have worried that, had they filed in federal
court, they would risk dismissal based on Younger abstention doctrine,
given the AG’s pending mandamus action. By April 2023, Younger ab-
stention—which requires dismissal of federal actions to enjoin pending
state court and administrative proceedings—applied only in three kinds
of circumstances: pending state criminal prosecutions; certain kinds of
pending civil enforcement proceedings initiated by the state akin to crim-
inal prosecutions; and pending civil proceedings involving orders that
“uniquely” further “state courts’ ability to perform their judicial func-
tions.””®> Choosing a declaratory remedy alone did not avoid Younger
abstention dismissal, because that doctrine applies equally to federal suits
seeking only declaratory relief.”* And Younger abstention, though not
jurisdictional,’ is still supposed to be mandatory and applies even where
the parties to the federal suit and the pending state proceeding are not
identical so long as the legal issues are.”®

Thus, a Younger abstention argument in their case would have
turned on how likely federal judges would rule that the New Mexico
AG’s mandamus petition qualified as the right kind of pending civil pro-
ceeding by the state, analogous to a state’s nuisance action or a state
agency’s civil action to get back welfare payments allegedly wrongfully
received.”” The New Mexico AG’s mandamus action had some of those

91. See MIT Election Data and Science Lab, County Presidential Election Returns 2000-
2024, HARV. DATAVERSE, https://doi.org/doi:10.7910/DVN/VOQCHQ.

92.  N.M. STAT. ANN. § 38-3-9.

93.  Sprint Comme’ns, Inc. v. Jacobs, 571 U.S. 69, 78 (2013); CHARLES ALAN WRIGHT &
ARTHUR R. MILLER, 17B FED. PRAC. & PROC. JURIS. § 4254 (3d ed. 2025).

94.  Samuels v. Mackell, 401 U.S. 66, 73 (1971).

95.  Elna Sefcovic, LLC v. TEP Rocky Mountain, LLC, 953 F.3d 660, 667-68 n.7 (10th Cir.
2020).

96. D.L.v. Unified Sch. Dist. No. 497, 392 F.3d 1223, 1230 (10th Cir. 2004).

97.  Trainor v. Hernandez, 431 U.S. 434, 44344, 447 (1977).
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key features because it was a civil proceeding initiated by a state actor
(the New Mexico AQ) in its sovereign capacity (acting on behalf of the
state) to enforce New Mexico law against defendants who were violating
that law. Under Tenth Circuit precedent, the fact that the state proceeding
is coercive rather than remedial counsels in favor of abstention.”®

Indeed, even if the lawyers had filed a federal declaratory judgment
action before the AG filed its mandamus petition in state court, the risk
of Younger abstention remained. U.S. Supreme Court precedent provides
that federal courts cannot provide declaratory relief if an action raising
the same issue is filed in state court after the federal court proceedings
were instituted, as long as proceedings of substance on the merits have
not yet occurred.” Proceedings at the preliminary injunction stage are
not substantive, but permanent injunction proceedings are.'”

Moreover, even if Younger abstention was not required, a federal
district judge still could have declined to render a declaratory judgment
and instead dismissed or stayed the action while the state court proceed-
ings were litigated, subject to an abuse-of-discretion standard of appel-
late review.'’! Here, the City of Eunice’s lawyers may have had beliefs
about how likely a federal district judge would either (1) render a declar-
atory judgment action outright, (2) dismiss the action outright without
prejudice, or (3) stay the action until after the New Mexico Supreme
Court decided the mandamus petition. Whatever the likely outcome, we
suspect they believed that, all else equal, a federal declaratory judgment
action would not provide a quicker path to an eventual court ruling on
the Comstock Act preemption issue than a parallel state court declaratory
judgment action.

D. Choice of Claim

By April 2023, the lawyers’ choice of a Comstock Act preemption
claim in the City of Eunice lawsuit was a foregone conclusion, because
the Comstock Act had already become part of a general post-Dobbs legal
strategy by multiple conservative political actors to extend anti-abortion
restrictions to people in states with legislatures unlikely to restrict abor-
tion on their own.

Just a week after Dobbs, President Biden ordered the Secretary of
Health and Human Services to identify potential actions “to protect and

98.  Brown ex rel. Brown v. Day, 555 F.3d 882, 890 (10th Cir. 2009); Ohio C.R. Comm’n v.
Dayton Christian Schs., 477 U.S. 619, 627 n.2 (1986).
99.  Hicks v. Miranda, 422 U.S. 332 (1975).

100.  Haw. Hous. Auth. v. Midkiff, 467 U.S. 229, 238 (1984).
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expand access to abortion care, including medication abortion.”'”* Some
states also passed legislation soon after Dobbs that increased protection
for in-state and out-of-state users and vendors of abortion services.'”

As a countervailing strategy, lawyers representing anti-abortion ac-
tivists appeared to have worked in concert to press the Comstock Act to
restrict the scope of federal efforts and seek preemption of state laws
protecting abortion access, including the delivery and receipt of mifepris-
tone.

In August 2022, a nonprofit, the “Alliance for Hippocratic Medi-
cine” incorporated in Amarillo, Texas as a coalition of five out-of-state
anti-abortion groups.'® In November 2022, that NGO joined three other
anti-abortion associations and four doctors to sue the Food and Drug
Administration (FDA) in the federal district court for the Northern Dis-
trict of Texas, Amarillo Division.'” Representing the plaintiffs were
primarily lawyers from Alliance Defending Freedom, a self-described
Christian law firm involved in other high-profile politically conservative
lawsuits. '

At the time, the chief judge of the Northern District of Texas had is-
sued special orders that, for some of the district’s nine divisions, pre-
identified the judges who would be assigned the cases filed in that divi-
sion. By such special order issued in September 2022,'"7 all cases filed in
the Amarillo division would be assigned to Judge Matthew Kacsmaryk—
appointed by President Trump—who had previously worked (since
2014) as a lawyer for First Liberty Institute, a politically conservative
NGO focused on religious-liberty litigation.'"

The complaint primarily alleged errors in the FDA approval pro-
cess, but also alleged that the FDA’s approval of mifepristone contra-
vened 18 U.S.C. §§ 1461-62, i.e., the Comstock Act.'” And in their
pleas for relief, the complaint asked that the court “[d]eclare that 18
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U.S.C. § 1461 and 18 U.S.C. § 1462 prohibit the FDA from approving a
new drug application or a supplemental new drug application that fails to
limit distribution of chemical abortion drugs in accordance with these
laWS.”llO

By late December 2022, the United States Department of Justice’s
Office of Legal Counsel (OLC) had weighed in, opining that the Com-
stock Act bars mailing of mifepristone and misoprostol—prescription
drugs that are commonly used to produce abortions—only where there is
proof that the sender intends the recipient to use those drugs unlawfully.
Thus, because every state permits some lawful use of such drugs, proof
of mailing those drugs alone does not suffice to prove the requisite in-
tent.'!!

By early February 2023, conservative political actors continued to
invoke the Comstock Act to reduce mifepristone access. In letters to na-
tionwide retail pharmacy companies Walgreens and CVS, twenty Repub-
lican state attorneys general advised that courts would likely reject the
Biden OLC opinion. They added that the Comstock Act could be en-
forced “through civil litigation by State Attorneys General and private
parties under § 1964(c),” i.e., the federal RICO statute, albeit without
explaining how a Comstock Act violation had or would injure their
states’ business or property interests, as § 1964(c) requires.'"?

On February 20, 2023, lawyers Mitchell and Seibel—representing
the cities of Clovis and Hobbs —filed a brief opposing the New Mexico
AG’s mandamus petition, also invoking the Comstock Act. There, they
argued that to decide the petition on the merits, the New Mexico Su-
preme Court had to interpret the Comstock Act provisions that the chal-
lenged ordinances sought to enforce. If the court accepted the OLC opin-
ion on the Comstock Act, they argued, “the ordinances do nothing to
restrict abortion access because abortion remains legal in New Mexico
and in the respondent cities and counties,” and the AG’s state constitu-
tional arguments are moot.''* However, if the court rejects the OLC opin-
ion “and interprets 18 U.S.C. §§ 1461-1462 in accordance with the en-
acted text, then the ordinances (and federal law) would make it nearly
impossible for abortion providers to operate” and bar the court from also
holding that the New Mexico Constitution “confers a right to act in viola-
tion of a federal criminal statute,” because of the Supremacy Clause of
the United States Constitution.'"
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Back in Texas, on April 7, 2023—now ten days before the City of
Eunice lawsuit was filed— Judge Kacsmaryk granted a preliminary in-
junction to stay the FDA’s approval of mifepristone. On the Comstock
Act, the judge rejected the OLC opinion, reasoning that although the Act
requires a defendant to “knowingly” mail anything the Act declares
“nonmailable,”'"® the Act thereby requires no more than proof that the
defendant mailed mifepristone “knowing it is for producing abortion.”''

Mitchell and Siebel could not be sure that the New Mexico Supreme
Court would accept their argument that it had to decide the Comstock
Act issue. If it did not, the decision would be neither a victory nor a ve-
hicle to show a split in authority that might hasten Supreme Court re-
view. Thus, on April 17, 2023, when the City of Eunice’s lawyers filed
suit, we infer that their legal claim choice-set had only the Comstock Act
claim. Securing a court ruling declaring that it preempted HB 7, and
thereby protected the local ordinances, was the main point of the City of
Eunice lawsuit. The choice of a Comstock Act preemption claim was a
foregone conclusion in light of this overall strategy.

E. Choice of Remedy

The lawyers for City of Eunice chose to seek only a declaratory
judgment, as compared to an injunction, money damages, or a combina-
tion thereof. Why choose only to pursue a declaratory judgment and no
coercive remedy?

In general, plaintiffs file a declaratory judgment action in situations
where they are likely to be defendants in a lawsuit. They file a declarato-
ry judgment action rather than waiting to be sued for two reasons. First,
it lets them control the venue in which the lawsuit is filed. This enables
venue-shopping, and in some cases, de facto shopping for judges. Sec-
ond, they can get a legal declaration of their rights without actually en-
gaging in the putative illegal conduct, here enforcing their anti-abortion
ordinance in apparent violation of HB 7 and other New Mexico law.
Once the party seeking the declaratory judgment gets a positive declara-
tory judgment, that party can later go back to court to get further relief,
such as an injunction, based on the declaration, against any adverse party
whose rights have been determined by such judgment, here the New
Mexico AG and the Governor. Thus, the declaratory judgment would
have the same practical effect as an injunction, i.e., stopping the New
Mexico AG from enforcing HB 7 to enjoin Eunice’s anti-abortion ordi-
nance.

Once the lawyers decided to seek a declaratory judgment as their
sole remedy, that choice likely did not affect their litigation choice be-

115. 18 U.S.C. § 1461.
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tween federal and state court. Both fora had substantially the same rules
on the issue that posed the greatest obstacle to litigation: standing. Both
the Federal Declaratory Judgment Act and New Mexico’s variant require
an “actual controversy.”"'” In a federal declaratory judgment action, this
is synonymous with Article III’s “Cases” or “Controversies” require-
ment.''® While the New Mexico Constitution has no express “cases or
controversies” limitation on state court jurisdiction, for an “actual con-
troversy” to exist under New Mexico’s declaratory judgment statute, the
issue involved must be “ripe for judicial determination”; “[t]he mere
possibility or even probability that a person may be adversely affected in
the future by official acts” is not enough.'"

F. Diffusion Strategy

Litigation strategy also includes how to make that lawsuit affect
people who are not parties to that lawsuit. Much as researchers have
studied the mechanisms by which doctrinal and legislative innovations
diffuse across jurisdictions,'?’ lawyers often make strategic choices in a
lawsuit with an eye toward reaching a result that can extend to other ju-
risdictions. For example, lawyers may use procedural rules (e.g., res ju-
dicata, collateral estoppel, class action certification) to bind some non-
parties to the court’s judgment or seek remedies that have broad geo-
graphic scope (e.g., a multi-jurisdiction injunction). Lawyers also make
choices so that if they win, others can invoke that favorable ruling in
other cases, either as binding precedent or ballast for other similar law-
suits, or to convince potential defendants in other jurisdictions to behave
differently to avoid similar lawsuits against them.

Here, the query is what choices the City of Eunice’s lawyers likely
made because they believed it would increase the odds that one or more
actors, especially other courts, would adopt their Comstock Act preemp-
tion argument. Once they chose local governments as plaintiffs, however,
their choice-set of diffusion strategies narrowed considerably, as com-
pared to, for example, a hypothetical class action lawsuit of individuals
suffering injury because of Comstock Act violations.

We infer that the lawyers primarily focused on generating favorable
court rulings to be used as precedent or non-binding ballast for parallel
potential lawsuits elsewhere in New Mexico and other “blue” states. A
win in the New Mexico district court in City of Eunice would at least
hand a Comstock Act sword against HB 7 and other New Mexico laws to
any other New Mexico local government that might yet adopt an anti-
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abortion ordinance restricting mifepristone access. A loss would allow
those lawyers to appeal up, ultimately to seek review by the U.S. Su-
preme Court, which would decide the issue for the entire country. We
further infer they believed that the same six politically conservative Jus-
tices who decided Dobbs would be likely to read the Comstock Act to
supplant state law protecting mifepristone access—and access to instru-
ments, drugs, and other items used for surgical abortion procedures,
which would go through the mail or be shipped—because doing so
would accord with their political or ideological preferences. In this re-
spect, the City of Eunice lawsuit would aim to accomplish what the Alli-
ance for Hippocratic Medicine lawsuit from Texas also in part set out to
do: get the U.S. Supreme Court to settle what the Comstock Act prohib-
its.'!

In the meantime, those lawyers perhaps believed that any favorable
ruling would serve as more ballast for Comstock Act preemption argu-
ments pressed in other states. For example, in Kansas, despite an anti-
abortion Republican attorney general, a pre-Dobbs 2019 ruling by the
Kansas Supreme Court provides that the Kansas state constitution pro-
tects a person’s right to choose to end a pregnancy by abortion.'** Thus,
even if no Kansas ordinance adopts the kind of ordinances adopted by
New Mexico cities and counties, a politically conservative Kansas liti-
gant could invoke a declaratory judgment supporting a Comstock
preemption argument—even from another state—to persuade a Kansas
court, and ultimately the Kansas Supreme Court, to conclude that, after
Dobbs, the Comstock Act currently preempts that state constitutional
right.

Finally, the lawyers likely viewed a favorable declaratory judgment
in their case as motivating others to adopt the same ordinance-based liti-
gation strategy in other states with abortion protections. For example, in
May 2023, the city of Danville, Illinois, adopted an anti-abortion ordi-
nance that required compliance with the provisions of the Comstock
Act.'” Tllinois protects access to abortion services by state statute'** and
expressly restricts local government authority accordingly.'” Thereafter,
Danville’s mayor told the press that Jonathan Mitchell had drafted the
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original Danville ordinance, while Mitchell confirmed his offer to repre-
sent the city “at no charge to the city or its taxpayers in any litigation
arising out of the ordinance.”'*®

It is unlikely, however, that a declaratory judgment action concern-
ing the Danville ordinance would satisfy any “actual controversy” re-
quirement. Because of a last-minute amendment,'?’ the Danville ordi-
nance takes effect only when the city obtains a court’s declaratory judg-
ment “that it may enact and enforce an ordinance requiring compliance
with the abortion-related provisions of 18 U.S.C.§ 1461 and 18
U.S.C. § 1462 . .. and the declaratory judgment becomes final upon the
conclusion of direct appeals.”'*® Yet if the ordinance has no force and
effect until after such an action concludes, no one could show the requi-
site “actual controversy” for a declaratory judgment under either the
Federal Declaratory Judgment Act or the parallel Illinois statute.'® This
perhaps explains why Illinois Attorney General Raoul described the
Danville ordinance at the time as enacted “in a form such that [it] is not
in effect and will not take effect,” and thus a “symbolic” act."** Absent
that limitation, however, a declaratory judgment action in Illinois raising
Comstock Act preemption—following the litigation strategy in City of
Eunice—appears to provide one way to supplant Illinois law protective
of abortion rights as well as another vehicle for taking the Comstock Act
preemption issue to the U.S. Supreme Court.

CONCLUSION

This essay presented a litigation-strategy case study of City of
Eunice v. Torrez, a declaratory judgment action filed by the City of
Eunice in New Mexico state court, seeking a declaration that the Com-
stock Act preempts any New Mexico law that purports to supplant that
city’s anti-abortion ordinances mirroring the Comstock Act’s criminal
prohibition on anyone knowingly using the mail to help produce abor-
tions. Using only publicly available information, we inferred what the
plaintiff’s lawyers in that lawsuit likely believed when they made key
strategic choices: choice of plaintiff, who to sue, where to file, which
claims to assert, which remedies to seek, and how to have any judgment
in that lawsuit affect non-parties within and outside New Mexico.
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In so doing, this essay illustrated the litigation-strategy case study as
a distinctive genre of legal scholarship as well as contributed to research
on post-Dobbs anti-abortion litigation. For social movement litigation in
particular, robust litigation case studies can help researchers reason
backwards from lawyers’ litigation strategies to infer the broader social
movement goals those strategies likely aimed to advance. For pending or
recent litigation, however, a researcher building a litigation case study
should update their inferences as new information arises. Accordingly,
we invite readers to identify the unsound or incomplete features of our
inferences about the lawyers’ beliefs as well as add new information that
would affect how strong those inferences are.
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