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14 Id. at 408; Rieger, supra note 5, at 730 (“The increasing rates of wireless-technology 
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15 393 U.S. 503, 506 (1969). 
16 Id. at 513 (holding that student expression can be regulated if it causes a substantial 
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17 See infra Section I.B; see also Jacob Tabor, Note, Students’ First Amendment Rights in 
the Age of the Internet: Off-Campus Cyberspeech and School Regulation, 50 B.C. L. REV. 
561, 578 (2009). 
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30 Id. at 509. 
31 478 U.S. 675, 685 (1986). 
32 Id. at 681. 
33 Id.  
34 Id. 
35 Id. 
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5+30%'/")63"6%'3)0%+'#$%4+'634*%B'#$"#'7%+24**49%)%**'&.3/0'4)#%+8%+%'&4#$'
#$%4+'"C4/4#='#.'#%"5$'*#30%)#*'$.&'#.'53/#49"#%'#$%';$"C4#*'")0'2"))%+*'.8'
5494/4#=@A#)' 1$%+%8.+%B' +"#$%+' #$")' "77/=4)6' #$%' ;*3C*#")#4"/' 04*+37#4.)A'
*#")0"+0'8.+23/"#%0'4)'14)>%+B'#$%'E.3+#'$%/0'#$"#'*#30%)#'*7%%5$'5.)#"4)4)6'
/%&0)%**'.+'93/6"+4#='4*'3)0%*%+94)6'.8'L4+*#'-2%)02%)#'7+.#%5#4.)'&$%)'
2"0%'4)'"'*5$../'*%##4)6@$*''

Z@ 'Y"]%/&..0'<5$../'D4*#+45#'9@'(3$/2%4%+'cIJffd'

1$%'E.3+#'=%#'"6"4)'5$477%0'"&"='"#' #$%'7+.#%5#4.)*'8.+'*#30%)#*['
*7%%5$'+46$#*'4)'Y"]%/&..0'<5$../'D4*#+45#'9@'(3$/2%4%+@$!',)'#$4*'5"*%B'#$%'
E.3+#'$%/0'#$"#'"'7+4)547"/'&"*'a3*#484%0'4)'+%83*4)6'#.'73C/4*$'#&.'*#30%)#'
"+#45/%*'8.+'#$%'*5$../')%&*7"7%+'C%5"3*%'#$%'"+#45/%*'8"4/%0'#.'5.27/='&4#$'
#$%'*5$../[*' a.3+)"/4*#45'*#")0"+0*'")0'04*53**%0' #.745*' #$"#'&%+%'0%%2%0'
4)"77+.7+4"#%'8.+'=.3)6%+'*#30%)#*@$"'1$%'E.3+#'0%#%+24)%0'#$"#'#$%'*5$../'
)%&*7"7%+' &"*' ).#' "' 73C/45' 8.+32' #$"#' #$%' *5$../' $"0' .7%)%0' 8.+'
4)04*5+424)"#%' 73C/45' 3*%@$#' 1$%+%8.+%B' #$%' *5$../' 5.3/0' 427/%2%)#'
+%"*.)"C/%' +%*#+45#4.)*' #.' %)*3+%' #$"#' #$%' 8.+32' &"*' C%4)6' 3*%0' 8.+' 4#*'
4)#%)0%0'*5$./"*#45'83)5#4.)@$$''

 
36 Id. at 682. 
37 Id.  
38 Id. at 683. 
39 Id. at 681, 683. 
40 Id. at 683, 685. 
41 484 U.S. 260, 274 (1988). 
42 Id. Specifically, the school’s principal testified that one of the articles, which discussed 
teen pregnancy, did not adequately protect the privacy rights and identities of the students 
mentioned in the article. Id. Furthermore, in an article discussing divorce, the principal 
believed it would be unfair to allow the student who was interviewed to criticize her father 
without providing the latter with a fair opportunity to respond to the comments made. Id. at 
275. 
43 Id. at 270. 
44 Id. at 268–70. 
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+%7+%*%)#%0' ").#$%+' 4)*#")5%' &$%+%' #$%' E.3+#' +%8+"4)%0' 8+.2' "77/=4)6'
14)>%+[*';*3C*#")#4"/'04*+37#4.)A'#%*#'#.'#$%'*#30%)#'*7%%5$'4)'\3%*#4.)'")0'
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"5#494#='8+.2'83//'L4+*#'-2%)02%)#'7+.#%5#4.)@$)'''

U@ !.+*%'9@'L+%0%+45>'cONNSd'

1$%'84)"/'5"*%'4)'#$%'E.3+#[*'\3"+#%#'.8'.)H5"273*'*#30%)#'*7%%5$'
0%54*4.)*' 4*'!.+*%'9@'L+%0%+45>B'&$%+%' #$%'E.3+#' 5"#%6.+45"//=' %X5/30%0'
*#30%)#' *7%%5$' #$"#' 7+.2.#%*' #$%' 3*%' .8' 4//%6"/' 0+36*' 8+.2' #$%' L4+*#'
-2%)02%)#[*'"2C4#'.8'7+.#%5#4.)@%*',)'#$4*'5"*%B'"'*5$../'"//.&%0'*#30%)#*'
#.' /%"9%' *5$../' ")0' "##%)0' "' *5$../H"77+.9%0' 5/"**' #+47' #.' &4#)%**' #$%'
F/=2745'1.+5$'?%/"=@%!'-'6+.37'.8'*#30%)#*B'*#")04)6'"5+.**'#$%'*#+%%#'8+.2'
#$%'*5$../B'04*7/"=%0'"'/"+6%'C"))%+'+%"04)6:';_FPW'Y41<'U'bg<e<@A%"'
1$%'*5$../'7+4)547"/B'&$.'&"*'*#")04)6'.)'#$%'.77.*4#%'*40%'.8'#$%'*#+%%#B'
"77+."5$%0'#$%'*#30%)#*'")0'+%\3%*#%0'#$"#'#$%='+%2.9%'#$%'*46)'C%5"3*%'#$%'
C"))%+[*'2%**"6%'94./"#%0'#$%'*5$../[*'7./45='.)'4//454#'0+36'3*%@%#''

e)/4>%'4)'#$%'E.3+#[*'7+%94.3*'5"*%*B'#$%'5.)035#'$%+%'040').#'.553+'
"#'#$%'*5$../'4#*%/8'.+'#$+.36$'"'*5$../H*7.)*.+%0'73C/45"#4.)B'C3#'"5+.**'#$%'
*#+%%#'8+.2'#$%'*5$../'")0'03+4)6'")'%9%)#'*")5#4.)%0'C='*5$../'.88454"/*@%$'
-/#$.36$'#$%'E.3+#'"5>).&/%06%0'#$"#'#$%+%'%X4*#%0';*.2%'3)5%+#"4)#='"#'

 
45 Id. at 270–71. 
46 Id. at 271. 
47 Id. 
48 Id. at 273.  
49 Id. at 272–73. 
50 551 U.S. 393, 403 (2007). 
51 Id. at 397. 
52 Id. 
53 Id. at 398. 
54 Id. at 397.  
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5.)*327#4.)'.8'2"+4a3")"'"*'.77.*%0'#.'2%+%/='C%4)6'"';2%")4)6/%**'")0'
83))=A'7$+"*%'3*%0'4)'"'/46$#$%"+#%0'"##%27#'#.'6"4)'"##%)#4.)'8+.2'#$.*%'
94%&4)6' #$%'7+.5%**4.)@%('g/"C.+"#4)6'.)'&$='*5$../*'5.3/0' +%63/"#%' #$4*'
*7%54845'#=7%'.8'*7%%5$'"#'"//B'#$%'E.3+#'+%5.6)4]%0'#$%'0%C4/4#"#4)6'%88%5#*'
0+36'3*%'5")'$"9%'.)'"0./%*5%)#*B'")0'4#'"5>).&/%06%0'#$"#'*5$../*'$"9%'"'
*3C*#")#4"/'4)#%+%*#'4)'5.)9%=4)6'#$"#'7%+#4)%)#'4)8.+2"#4.)'#.'*#30%)#*@%)',)'
/46$#'.8' #$%*%'&%46$#='4)#%+%*#*B' #$%'E.3+#'$%/0'#$"#'*5$../'"024)4*#+"#.+*'
5")'73)4*$'*#30%)#*'8.+'%)6"64)6'4)'*7%%5$'#$"#'5")'+%"*.)"C/='C%'7%+5%49%0'
"*'"09.5"#4)6'8.+'#$%'3*%'.8'4//%6"/'0+36*@&*'

_@ E4+534#'E4+53*:'!3/#4Hb3+4*045#4.)"/'-77+."5$%*'#.'F88HE"273*'<7%%5$'

^$4/%' #$%'<37+%2%'E.3+#'7+%*5+4C%0'+3/%*' 8.+'*#30%)#'*7%%5$' #$"#'
.553++%0' "#' #$%' *5$../' 4#*%/8' .+' &$%)' #$%' *5$../' +%#"4)%0' *37%+94*.+='
"3#$.+4#=' .9%+' "' *5$../H+%/"#%0' 83)5#4.)' .+' "5#494#=B' 4#' 7+.940%0' /4##/%'
6340")5%'.)'$.&'4#*'7+%5%0%)#*'"77/4%0'&$%)'"'*#30%)#[*'*7%%5$'&"*'2"0%'
.88H5"273*@&!'1$3*B'/.&%+'5.3+#*'4)'#$%'7+%H_@K@'%+"'&%+%'/%8#'#.'427+.94*%'
&4#$' #$%' E.3+#[*' 5"*%' /"&' &$%)' "0a3045"#4)6' .88H5"273*' *7%%5$' 5"*%*B'
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55 Id. at 401. Even though the speech did not occur on physical school grounds, the Court 
nevertheless decided to treat the speech as if it did occur on-campus, thereby avoiding the 
question of whether the Court’s student speech cases extended to speech that occurred off-
campus. Mickey Lee Jett, Note, The Reach of the Schoolhouse Gate: The Fate of Tinker in 
the Age of Digital Social Media, 61 CATH. U. L. REV. 895, 904 (2012). 
56 Morse, 551 U.S. at 400–01. 
57 Id. at 401. 
58 Id. at 402. 
59 Id. at 408. 
60 Id. at 410. 
61 Katherine A. Ferry, Comment, Reviewing the Impact of the Supreme Court’s 
Interpretation of “Social Media” as Applied to Off-Campus Student Speech, 49 LOY. U. 
CHI. L.J.  717, 730 (2018); Lindsay Foley, Note, Tinkering with Student Speech: Balancing 
the Protection of Students’ First Amendment Rights with a School’s Duty to Protect, 52 
SUFFOLK U. L. REV. 459, 470 (2019). 
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5.223)45"#49%' #%5$)./.64%*' "2.)6' *#30%)#*' 5.27.3)0%0' #$%' 4**3%' C='
.C*53+4)6'#$%'6%.6+"7$45HC"*%0'04940%'C%#&%%)'.)H5"273*'")0'.88H5"273*'
*7%%5$@&#'1$3*B'#$%'%2%+6%)5%'.8'.88H5"273*'5=C%+*7%%5$'7.*%0'"'0"3)#4)6'
5$"//%)6%'8.+'/.&%+'5.3+#*'"##%27#4)6'#.'0%84)%'#$%'7+%54*%'7"+"2%#%+*'&4#$4)'
&$45$' *5$../*' 5.3/0' %X%+54*%' #$%4+' "3#$.+4#=' .9%+' *#30%)#*[' .88H5"273*'
*7%%5$@&$'

L.+'#$%'54+534#'5.3+#*'#$"#'"00+%**%0'#$4*'4**3%'7+4.+'#.'#$%'E.3+#[*'
+3/4)6'4)'_@K@B'2.*#'"6+%%0'#$"#'14)>%+[*';*3C*#")#4"/'04*+37#4.)A'#%*#'&"*'
#$%'"77+.7+4"#%'*#")0"+0'#.'"77/='&$%)'0%#%+24)4)6'&$%#$%+'"'*#30%)#'5.3/0'
C%'73)4*$%0'8.+'#$%4+'.88H5"273*'*7%%5$@&%'Y.&%9%+B'#$%'5.3+#*'04*"6+%%0'

 
62 Foley, supra note 61, at 472; David L. Hudson, Jr., Unsettled Questions in Student 
Speech Law, 22 U. PA. J. CONST. L. 1113, 1130 (2020); John T. Ceglia, Comment, The 
Disappearing Schoolhouse Gate: Applying Tinker in the Internet Age, 39 PEPP. L. REV. 
939, 941 (2012); Marc J. Herman, Note, “Super Schools”—A New Generation of 
Narcissism and Unlawful Attempts to Police Students’ Off-Campus Speech, 32 QUINNIPIAC 
L. REV. 389, 405 (2014). 
63 Ceglia, supra note 62, at 940. Prior to the widespread popularity of digital media, many 
off-campus speech cases involved issues such as off-campus student publications. See 
William Calve, Comment, The Amplified Need for Supreme Court Guidance on Student 
Speech Rights in the Digital Age, 48 ST. MARY’S L.J. 377, 384 (2016) (discussing two 
circuit court cases involving the dissemination of students’ off-campus writings). Courts 
were much more likely to rule in favor of students when school administrators attempted to 
extend their authority to off-campus speech. Id. at 384–85; see also B.L. v. Mahanoy Area 
Sch. Dist., 964 F.3d 170, 189 (3d Cir. 2020) (“The consensus in the analog era was that 
controversial off-campus speech was not subject to school regulation . . . .”). However, the 
ubiquitous nature of the Internet significantly altered the way in which courts approached 
off-campus speech cases. See Samantha M. Levin, Note, School Districts as Weathermen: 
The School’s Ability to Reasonably Forecast Substantial Disruption to the School 
Environment from Students’ Online Speech, 38 FORDHAM URB. L.J. 859, 870–71 (2011) 
(“Due to the advent of the Internet, lower court opinions have shifted away from a bright 
line standard according to which off campus speech is afforded full First Amendment 
protection, to a broader approach not limited by the physical characteristics of the 
speech.”); Daniel Marcus-Toll, Note, Tinker Gone Viral: Diverging Threshold Tests for 
Analyzing School Regulation of Off-Campus Digital Speech, 82 FORDHAM L. REV. 3395, 
3418–19 (2014) (discussing how modern technology has challenged the traditional 
on-campus/off-campus approach lower courts had previously taken).  
64 See Papandrea, supra note 7, at 1029 (“Around the country, increasing number of courts 
have been forced to confront the authority of public schools to punish students for speech 
on the Internet.”); Herman, supra note 62, at 411 (“With social networking continuing to 
become a hallmark of twenty-first century society, the law pertaining to off-campus 
expression is becoming increasingly important.”).  
65 Allison N. Sweeney, Note, The Trouble with Tinker: An Examination of Student Free 
Speech Rights in the Digital Age, 29 FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 359, 389 
(2018). 
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.)' #$%' 3)0%+/=4)6' 5.)04#4.)*' )%%0%0' #.' #+466%+' 14)>%+[*' "77/45"#4.)@&&'
<%9%+"/' 54+534#' 5.3+#*' 2"0%' 14)>%+[*' "77/45"C4/4#=' 5.)#4)6%)#' .)' #$%'
83/84//2%)#'.8'"'6%)%+"/'#$+%*$./0'*#")0"+0@&''<7%54845"//=B'"'*5$../')%%0%0'
#.'*$.&'#$"#'4#'7.**%**%0'+%63/"#.+='"3#$.+4#='.9%+'#$%'*#30%)#[*'.88H5"273*'
*7%%5$'C='%*#"C/4*$4)6'"'*388454%)#'/4)>'C%#&%%)'#$%'*7%%5$'4)'\3%*#4.)'")0'
#$%'*5$../'%)94+.)2%)#@&('L.+'4)*#")5%B'C.#$'#$%'<%5.)0'")0'g46$#$'E4+534#*'
%27/.=%0'"';+%"*.)"C/%'8.+%*%%"C4/4#=A'#%*#B'&$%+%C='#$%'5.3+#'%X"24)%0'
&$%#$%+'#$%+%'&"*'"'+%"*.)"C/='8.+%*%%"C/%'+4*>'#$"#'"'*#30%)#[*'.88H5"273*'
*7%%5$'&.3/0'84)0'4#*'&"='#.'#$%'*5$../'.+'5.2%'#.'#$%'"##%)#4.)'.8'*5$../'
.88454"/*@&)'F)5%'#$4*'7+%+%\34*4#%'$"0'C%%)'*"#4*84%0B'#$%'5.3+#'#$%)'/..>%0'
#.'&$%#$%+'#$%'*7%%5$'&"*';*3C*#")#4"//='04*+37#49%@A'*'1$%'L.3+#$'E4+534#'
"/*.'+%\34+%0'"'6%)%+"/'#$+%*$./0'#.'C%'2%#'C%8.+%'14)>%+'5.3/0'"77/='#.'.88H
5"273*'*7%%5$h'$.&%9%+B'4#'"0.7#%0'"';5/.*%')%X3*A'#%*#B'&$45$'+%\34+%0'
#$"#' #$%' .88H5"273*' *7%%5$' C%' ;*388454%)#/=' 5.))%5#%0A' #.' #$%' *5$../[*'
7%0"6.645"/'4)#%+%*#*'C%8.+%'#$%';*3C*#")#4"/'04*+37#4.)A'*#")0"+0'5.3/0'C%'
"77/4%0@'!'The Ninth Circuit initially refrained from adopting any particular 
threshold standard used by these courts, instead taking an accommodationist 
route and incorporating both the “reasonable foreseeability” and “close 
nexus” tests into its fact-specific methodology.72 However, the court 
eventually settled on a “sufficient nexus” test, relying on a set of factors to 

 
66 Rieger, supra note 5, at 709; Calve, supra note 63, at 386. 
67 Foley, supra note 61, at 470–72. 
68 Id. at 470–71.  
69 Wisniewski v. Bd. of Educ. of Weedsport Cent. Sch. Dist., 494 F.3d 34, 38–39 (2d Cir. 
2007) (holding that it was reasonably foreseeable that a student’s AOL instant messaging 
icon containing a drawing depicting one of his teachers being shot would come to the 
attention of school officials); Doninger v. Niehoff, 527 F.3d 41, 50 (2d Cir. 2008) (holding 
that it was reasonably foreseeable that a student’s incendiary blog post regarding the 
alleged cancellation of a school event would come to the attention of school 
administrators); S.J.W. ex rel. Wilson v. Lee’s Summit R-7 Sch. Dist., 696 F.3d 771, 778 
(8th Cir. 2012) (holding that school officials could punish two brothers who wrote blog 
posts containing offensive and racist remarks about other students on a website they 
created because it was reasonably foreseeable that the posts would reach the school). 
70 Wisniewski, 494 F.3d at 40; Doninger, 527 F.3d at 50–52; S.J.W., 696 F.3d at 778. 
71 Kowalski v. Berkeley Cnty. Schs., 652 F.3d 565, 573 (4th Cir. 2011) (holding that a 
school was justified in suspending a student for creating a MySpace discussion group used 
to denigrate another student because of the strong link between the online group and the 
school’s interest in overseeing the well-being of the student body). 
72 Wynar v. Douglas Cnty. Sch. Dist., 728 F.3d 1062, 1069 (9th Cir. 2013) (holding that 
both threshold tests were met when a student wrote disturbing messages on his MySpace 
account about committing a mass shooting); C.R. v. Eugene Sch. Dist. 4J, 835 F.3d 1142, 
1150 (9th Cir. 2016) (holding that both threshold standards were satisfied when a student 
mocked and sexually harassed two students with disabilities while walking home from 
school). 
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determine when a school possessed authority over a student’s off-campus 
speech.73'

,)' 5.)#+"*#' #.' #$%' ;6%)%+"/' #$+%*$./0A' a3+4*045#4.)*B' .#$%+' 54+534#'
5.3+#*' #..>' "' 5"*%HC=H5"*%' "77+."5$' #.' .88H5"273*' *7%%5$' 5"*%*B'
+%5.6)4]4)6'#$%'0488453/#='4)'5.)*#+35#4)6'")'"//H%)5.27"**4)6'*#")0"+0'#$"#'
5.3+#*' 5.3/0' "77/=' "5+.**' "'C+."0' */%&'.8' 5"*%*@'$' ,)' #$%*%' a3+4*045#4.)*B'
5.3+#*'#=745"//='40%)#484%0'"'7"+#453/"+'5"#%6.+='.8'.88H5"273*'*7%%5$'#$"#'
&"++")#%0'14)>%+[*'"77/45"#4.)@'%'L.+'%X"27/%B'#$%'L48#$'E4+534#'$%/0'#$"#'
14)>%+' "77/4%0' 4)' *4#3"#4.)*'&$%+%' "' *#30%)#' ;4)#%)#4.)"//=' 04+%5#*' "#' #$%'
*5$../' 5.223)4#=' *7%%5$' +%"*.)"C/=' 3)0%+*#..0' C=' *5$../' .88454"/*' #.'
#$+%"#%)B' $"+"**B' ")0' 4)#4240"#%' "' #%"5$%+'@'@'@'@A'&' Similarly, the Ninth 
Circuit found that off-campus speech that contained an identifiable threat of 
school violence was subject to Tinker.77 Although the Ninth Circuit later 
adopted a standard akin to those in the “general threshold” jurisdictions, it 
held that speech containing a “credible, identifiable threat of school violence” 
would always serve as a sufficient nexus between a student’s off-campus 
speech and the school environment.78'

L4)"//=B'#$%'1$4+0'E4+534#'#..>'")'"/#.6%#$%+'0488%+%)#'"77+."5$'8+.2'
4#*' *4*#%+' 54+534#*@' ,)' "' 5"*%' 4)9./94)6' "' *#30%)#' &$.' &"*' 73)4*$%0' 8.+'
5+%"#4)6'")'3)8/"##%+4)6'!=<7"5%'7+.84/%'.8'$%+'7+4)547"/' 8+.2'$%+'$.2%'
5.273#%+B')'#$%'5.3+#'"**32%0B'&4#$.3#'0%5404)6B'#$"#'14)>%+'"77/4%0'#.'#$%'
*#30%)#[*'*7%%5$@(*'1$%'*5$../'04*#+45#'4)'#$"#'5"*%'5.)5%0%0'#$"#'#$%+%'&"*'
).'"5#3"/'04*+37#4.)'"#' #$%'*5$../B'")0' #$%'5.3+#' 8.3)0' #$"#' #$%+%'&"*').'
8"5#3"/'C"*4*' #.'*377.+#' #$%'*5$../'04*#+45#[*'5.)#%)#4.)' #$"#' 4#'5.3/0'$"9%'

 
73 McNeil v. Sherwood Sch. Dist. 88J, 918 F.3d 700, 707 (9th Cir. 2019). Those factors 
included: “(1) the degree and likelihood of harm to the school caused or augured by the 
speech . . . (2) whether it was reasonably foreseeable that the speech would reach and 
impact the school . . . (3) and the relation between the content and context of the speech 
and the school . . . .” Id. (citations omitted).  
74 See Wynar, 728 F.3d at 1069 (“One of the difficulties with the student speech cases is an 
effort to divine and impose a global standard for a myriad of circumstances involving 
off-campus speech.”). 
75 See Bell v. Itawamba Cnty. Sch. Bd., 799 F.3d 379, 396 (5th Cir. 2015) (en banc) (“[I]n 
holding Tinker applies to the off-campus speech in this instance, because such 
determinations are heavily influenced by the facts in each matter, we decline: to adopt any 
rigid standard in this instance; or to adopt or reject approaches advocated by other 
circuits.”). 
76 Id. (holding that a school could punish a student for creating a rap containing threats to 
two coaches at the student’s school and uploading the recording onto his Facebook page). 
77 Wynar, 728 F.3d at 1069. 
78 McNeil, 918 F.3d at 707–08. 
79 J.S. ex rel. Snyder v. Blue Mountain Sch. Dist., 650 F.3d 915, 920 (3d Cir. 2011).   
80 Id. at 926.  
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7+.940%*'")'.9%+94%&'.8'#$%'8"5#*'.8'#$%'5"*%'")0'#$%'7+.5%03+"/'$4*#.+=@'
<%5#4.)' ,,@_' 04*53**%*' #$%' 2"a.+4#=' .74)4.)[*' 0%54*4.)@' <%5#4.)' ,,@E'
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K4>%' ")=' "*74+4)6' $46$' *5$../' "#$/%#%B' _@K@B' "' 5$%%+/%"0%+' "#'
!"$").='-+%"'Y46$' <5$../' 4)'P.+#$%"*#%+)'`%))*=/9")4"B'&"*' %"6%+' #.'
2">%'$%+'*5$../[*'9"+*4#='#%"2@(''_@K@'&"*'"'2%2C%+'.8'#$%'a3)4.+'9"+*4#='
5$%%+/%"04)6'#%"2'"*'"'8+%*$2")B'")0'*$%'$.7%0'#.'2.9%'37'#$%'+")>*'"*'"'
*.7$.2.+%@(('<$%'&"*'8+3*#+"#%0'#.'/%"+)B'$.&%9%+B'#$"#'*$%'040').#'2">%'
#$%'#.7'#%"2B'")0'*$%'&"*'83+#$%+'37*%#'C='#$%'8"5#'#$"#'"'8+%*$2")'$"0'2"0%'
#$%' #%"2'4)*#%"0'.8'$%+@()'1$%'<"#3+0"='"8#%+'+%5%494)6' #$4*'04*"77.4)#4)6'
)%&*B' _@K@' ")0' "' 8+4%)0' 94*4#%0' #$%' E.5."' Y3#B' "' *#.+%' 8+%\3%)#%0' C='

 
81 Id. at 928. 
82 See id. 
83 964 F.3d 170, 189 (3d Cir. 2020). 
84 Id.  
85 Id. 
86 Id. at 186. 
87 B.L. v. Mahanoy Area Sch. Dist., 376 F. Supp. 3d 429, 432 (M.D. Pa. 2019). 
88 Id.  
89 Id. at 432–33. 
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90 Id. at 433. 
91 Id.  
92 Id. 
93 Id. The expletives have been removed and replaced with hyphens. 
94 Id.  
95 Id. 
96 Id. 
97 Id. 
98 Id. 
99 Id.  
100 Id. at 433. 
101 Mahanoy Area Sch. Dist. v. B.L., 141 S. Ct. 2038, 2043–44 (2021). 
102 Id. at 2044. 
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103 Id. 
104 Id.  
105 Id. at 2040. 
106 Id.  
107 Id. at 2043. 
108 Id. at 2044–45. 
109 Id. at 2045. 
110 Id. For instance, the Court noted that a school should be able to punish a student for 
threatening others on social media or for breaching school devices, regardless of whether 
such conduct occurred outside of school hours and away from the campus. Id. 
111 Id.  
112 Id. at 2046. 
113 Id. 
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/424#%0'6+.37'.8'7%.7/%'&.3/0'*%%'#$%'7.*#*'8.+'"'/424#%0'7%+4.0'.8'#42%@!"!'
W49%)'"//' #$%*%'"##+4C3#%*'.8'_@K@[*'*7%%5$B' #$%'E.3+#'5.3/0').#'5.)5%49%'
$.&' #$4*' 5"*%' 427/45"#%0' #$%' ;*7%54"/' 5$"+"5#%+4*#45*A' .8' #$%' *5$../'
%)94+.)2%)#@!""'

1$%'E.3+#'#$%)'"00+%**%0'#$%'"+632%)#*'#$%'*5$../'+"4*%0'#.'a3*#48='
_@K@[*'73)4*$2%)#@!"#'1$%'*5$../[*'2"4)'5.)#%)#4.)'&"*'#$"#'4#'7.**%**%0'")'
4)#%+%*#' 4)';7+.$4C4#4)6'*#30%)#*'8+.2'3*4)6'93/6"+'/")63"6%'#.'5+4#454]%'"'
*5$../'#%"2'.+'4#*'5."5$%*'@'@'@'@A!"$'1$%'E.3+#'04940%0'#$4*'"+632%)#'4)#.'

 
114 Id. 
115 Id. 
116 Id. 
117 Id. 
118 Id. (discussing how her speech did not constitute “fighting words” or obscenity as the 
Court has defined those terms). 
119 Id. at 2047. 
120 Id. 
121 Id. 
122 Id. 
123 Id. 
124 Id. 
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IV 

#$+%%'7"+#*@!"%'L4+*#B'#$%'E.3+#'$%/0'#$"#'&$4/%'*5$../*'2"='$"9%'")'4)#%+%*#'
4)' ;73)4*$4)6' #$%' 3*%' .8' 93/6"+' /")63"6%' "42%0' "#' 7"+#' .8' #$%' *5$../'
5.223)4#=BA'#$%'8"5#'#$"#'_@K@[*'*7%%5$'.553++%0'"&"='8+.2'#$%'*5$../'")0'
;.)'$%+'.&)'#42%A'0424)4*$%0'#$4*'4)#%+%*#@!"&'L3+#$%+2.+%B'C%5"3*%'_@K@[*'
*7%%5$'&"*'2"0%'.3#*40%'.8'#$%'*5$../[*'*37%+94*4.)B'$%+'7"+%)#*'&%+%'#$%'
7+.7%+'"3#$.+4#4%*' #.'7./45%'$%+'*7%%5$B').#' #$%'*5$../@!"''1$%'E.3+#'"/*.'
).#%0'#$"#' #$%'*5$../'040').#' #">%'")='2%"*3+%*'#.'7+%9%)#'*#30%)#*'8+.2'
3*4)6' 93/6"+' /")63"6%' .3#*40%' .8' *5$../B' 5"//4)6' 4)#.' \3%*#4.)' #$%'
*46)4845")5%'.8'#$%'*5$../[*'73+7.+#%0'4)#%+%*#@!"(''

<%5.)0B'&$4/%'#$%'*5$../'"**%+#%0'#$"#'4#'&"*'"##%27#4)6'#.'7+%9%)#'"'
*3C*#")#4"/'04*+37#4.)'8+.2'.553++4)6'4)'"'*5$../H*7.)*.+%0'%X#+"53++453/"+'
7+.6+"2B'#$%'E.3+#'8.3)0').'%940%)5%'#$"#'_@K@[*'7.*#*'040'4)'8"5#'5"3*%'
*35$' "' 04*#3+C")5%@!")' L4)"//=B'&$4/%' #$%' *5$../' "+63%0' #$"#' _@K@[*' 7.*#*'
5.3/0'$"9%')%6"#49%/='427"5#%0'#%"2'*74+4#B'#$%'E.3+#'5.3)#%+%0'#$"#'#$%+%'
&"*' /4##/%' %940%)5%' #$"#' #$%' 5.22%)#*' 0"27%)%0'2.+"/%' #.' *35$' "' 7.4)#'
&$%+%' #$%=' *3C*#")#4"//=' 4)#%+8%+%0'&4#$' #$%';*5$../[*' %88.+#*' #.'2"4)#"4)'
#%"2'5.$%*4.)@A!#*''

-/#$.36$' #$%' E.3+#' +%a%5#%0' #$%' 4)94#"#4.)' #.' 0%9%/.7' "' C+."0'
*#")0"+0' #.'C%'"77/4%0' 4)'"//'5"*%*' 4)9./94)6'.88H5"273*'*7%%5$B' 4#' 8.3)0'
#$"#'_@K@[*' 5"*%'&"*' #..' 8"+' +%2.9%0' 8+.2' #$%' *5$../' 5.)#%X#' #.' 7%+24#'
*5$../'.88454"/*'#.'+%63/"#%'$%+'*7%%5$B'")0'4#'8.3)0'#$%'*5$../[*'+%"*.)*'8.+'
04*547/4)4)6' _@K@' 3)5.27%//4)6@!#!' -/#$.36$' #$%' E.3+#' +%5.6)4]%0' #$"#'
_@K@[*'93/6"+'7.*#*'2"=').#'C%'#$%'*.+#'.8'*7%%5$'0%*%+94)6'.8'$%46$#%)%0'
5.)*#4#3#4.)"/'7+.#%5#4.)B'4#'+%5.6)4]%0'#$"#'4#'4*';*.2%#42%*'@'@'@')%5%**"+='
#.'7+.#%5#'#$%'*37%+8/3.3*'4)'.+0%+'#.'7+%*%+9%'#$%')%5%**"+=@A!#"''

E@ E.)53++4)6'F74)4.)'

b3*#45%' -/4#.B' "/.)6' &4#$' b3*#45%' W.+*35$B' 4**3%0' "' 5.)53++4)6'
.74)4.)@!##' P.#4)6' #$"#' _@K@[*' 5"*%' +%7+%*%)#%0' #$%' 84+*#' #42%' #$%' E.3+#'

 
125 Id. 
126 Id.  
127 Id. 
128 Id. 
129 Id. 
130 Id. at 2048. 
131 Id. 
132 Id. 
133 Id. (Alito, J., concurring). 
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IS'

4**3%0'"'0%54*4.)' +%6"+04)6'.88H5"273*' *7%%5$B' b3*#45%'-/4#.' *#+%**%0' #$%'
)%%0'#.'5/"+48='#$%'C+%"0#$'.8'#$%'E.3+#[*'0%54*4.)@!#$''

b3*#45%'-/4#.' 84+*#' 4)\34+%0' 4)#.'&$=' 73C/45' *5$../*' 5.3/0' "C+406%'
*#30%)#*['L4+*#'-2%)02%)#'*7%%5$'+46$#*@!#%'Y%').#%0'#$"#'48'_@K@'&%+%'"'
*#30%)#' "#' "' 7+49"#%' *5$../B' #$%' 6.9%+)2%)#'&.3/0' $"9%' /"5>%0' #$%' /%6"/'
"3#$.+4#='#.'+%63/"#%'$%+'*7%%5$'4)'#$%'*"2%'2"))%+'"*'"'73C/45'*5$../@!#&'
L3+#$%+2.+%B'$%'$46$/46$#%0'#$"#'#$%'E.3+#'$"*'*427/='"**32%0'#$+.36$.3#'
4#*' a3+4*7+30%)5%' #$"#' #$%' ;*7%54"/' 5$"+"5#%+4*#45*A' .8' #$%' /%"+)4)6'
%)94+.)2%)#'a3*#48='#$%'+%63/"#4.)'.8'*#30%)#'*7%%5$'&4#$.3#'*7%548=4)6'&$='
#$.*%'5$"+"5#%+4*#45*'42C3%'*5$../*'&4#$'5%)*.+4"/'7.&%+*'"#'"//@!#''L+.2'"'
7+"5#45"/' *#")07.4)#B' b3*#45%' -/4#.' ")*&%+%0' #$"#' 4#' &.3/0' C%' )%"+/='
427.**4C/%'#.'2"4)#"4)'.+0%+'4)'*5$../*'48'*#30%)#*'&%+%'"//.&%0'#.'%)6"6%'
4)'")='*.+#'.8'%X7+%**49%'5.)035#'#$%='7/%"*%0B'")0'$%'%X7/"4)%0'#$"#'*5$../'
.88454"/*'23*#'7.**%**'#$%'+%\34*4#%'"3#$.+4#='#.'+%*#+45#'*#30%)#'5.)035#'#$"#'
&.3/0' 3)03/=' 4)#%+8%+%'&4#$' #$%' *5$../[*' "C4/4#=' #.' 5"++=' .3#' %035"#4.)"/'
4)*#+35#4.)@!#(''

Y.&%9%+B'4#'4*').#'%\3"//='.C94.3*'&$='"'*#30%)#[*'%)+.//2%)#'4)'"'
73C/45'*5$../'&.3/0'"/*.'"88%5#'#$%4+'L4+*#'-2%)02%)#'+46$#*'&$%)'#$%='"+%'
"&"='8+.2'5"273*@!#)'L.+'b3*#45%'-/4#.B'#$%'4**3%'3/#42"#%/='C.4/*'0.&)'#.'
#$%'0%6+%%'.8'5.)*%)#'#$"#'7"+%)#*'7+.940%'#.'*5$../'"3#$.+4#4%*'#.'+%63/"#%'
5%+#"4)' #=7%*' .8' *#30%)#' 5.)035#' &$4/%' #$%' *#30%)#' 4*' 3)0%+' #$%' *5$../[*'
*37%+94*4.)@!$*'Y%').#%0'#$"#'#$4*'4**3%'$"*'#=745"//='C%%)'%9"/3"#%0'#$+.36$'
#$%'/%)*'.8'#$%'5.22.)'/"&'0.5#+4)%'.8'4)'/.5.'7"+%)#4*B'&$%+%C='"'7"+%)#'
0%/%6"#%*'"'7.+#4.)'.8'#$%4+'7"+%)#"/'"3#$.+4#='#.'"'*5$../'.88454"/'8.+'*7%54845'
73+7.*%*@!$!' ,)' #$%' 5.)#%X#' .8' 2.0%+)' 73C/45' *5$../4)6B' b3*#45%' -/4#.'
*3+24*%0' #$"#';7"+%)#*' "+%' #+%"#%0'"*'$"94)6' +%/4)\34*$%0' #$%'2%"*3+%'.8'
"3#$.+4#='#$"#'#$%'*5$../*'23*#'C%'"C/%'#.'%X%+54*%'4)'.+0%+'#.'5"++='.3#'#$%4+'
*#"#%H2")0"#%0'%035"#4.)"/'24**4.)@A!$"''

 
134 Id. at 2048–49. 
135 Id. at 2049–50. 
136 Id. at 2050. 
137 Id. 
138 Id. For instance, Justice Alito noted that teachers must have the authority to prevent 
students from interrupting each other and to answer questions posed by the teacher. Id. 
139 Id. at 2050–51. 
140 Id. at 2051. 
141 Id. (citing 1 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 441 
(1765)). 
142 Id. at 2052. 
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If 

Y.&%9%+B' &$4/%' "' 7"+%)#' 2"=' 7%+24#' *5$../' .88454"/*' #.' +%63/"#%'
*#30%)#'5.)035#'&$4/%'"'*#30%)#'4*'"#'*5$../B'b3*#45%'-/4#.'5.)#%)0%0'#$"#'4#'
4*' $"+0/=' #$%' 5"*%' #$"#' 7"+%)#*' 7+.940%' #$.*%' .88454"/*'&4#$' #$%' 3)4/"#%+"/'
"3#$.+4#=' #.' +%63/"#%' *#30%)#' 5.)035#' &$%)' #$%' *#30%)#' 4*' ).#' 3)0%+' #$%'
*5$../[*' *37%+94*4.)@!$#' Y%' +%5.3)#%0' $.&' #$%'E.3+#' $"*' %27$"*4]%0' .)'
)32%+.3*' .55"*4.)*' #$"#' 7"+%)#*B' ).#' #$%' *#"#%B' C%"+' #$%' 7+42"+='
+%*7.)*4C4/4#='.8'+"4*4)6'")0'+%"+4)6'#$%4+'5$4/0+%)@!$$'1$%+%8.+%B'#$%'0%54*49%'
\3%*#4.)'#.'"*>'&$%)'0%#%+24)4)6'&$%#$%+'"'*5$../'5")'73)4*$'"'*#30%)#'8.+'
*7%%5$'2"0%'.88H5"273*'*$.3/0'C%'&$%#$%+'"'*#30%)#[*'7"+%)#*'5.3/0'$"9%'
;+%"*.)"C/='MC%%)T'3)0%+*#..0'#.'$"9%'0%/%6"#%0'#.'#$%'*5$../'#$%'"3#$.+4#='
#.'+%63/"#%'#$%'*7%%5$'4)'\3%*#4.)@A!$%''

b3*#45%' -/4#.' 7+.5%%0%0' #.' 40%)#48=' #$%' 5"#%6.+4%*' .8' .88H5"273*'
*7%%5$' #$"#'5.3/0'7.#%)#4"//='C%'+%63/"#%0'C='*5$../'.88454"/*@!$&'1$%'84+*#'
5"#%6.+='4)5/30%*'*#30%)#'%X7+%**4.)'#$"#'.553+*'4)'")=';#%27.+"/'.+'*7"#4"/'
%X#%)*4.)'.8'#$%'+%63/"+'*#30%)#'7+.6+"2BA'*35$'"*'#$%'C3*'+40%'#.'")0'8+.2'
*5$../'.+'7"+#4547"#4.)'.)'"'*5$../'84%/0'#+47@!$''b3*#45%'-/4#.'+%5.6)4]%0'#$"#'
7"+%)#*'&.3/0'4)04*73#"C/='5.)*%)#'#.'*5$../'*37%+94*4.)'.8'*#30%)#'5.)035#'
4)'#$%*%'"+%"*'C%5"3*%'.8'#$%'5.))%5#4.)'C%#&%%)'"'*#30%)#[*'5.)035#'")0'
#$%' *5$../' %)94+.)2%)#@!$(' E.)9%+*%/=B' .88H5"273*' *7%%5$' 4)9./94)6'
7./4#45"/B'+%/464.3*B'.+'*.54"/'2"##%+*'&.3/0'/4>%/='C%'C%=.)0'#$%'+%63/"#.+='
"3#$.+4#='0%/%6"#%0'C='7"+%)#*'#.'*5$../'.88454"/*@!$)',)'"004#4.)B'b3*#45%'-/4#.'
).#%0' #$"#' *7%%5$' 5.)#"4)4)6' #$+%"#*' 5.3/0' C%' 73)4*$%0' *4)5%' #$+%"#*' "+%'
6%)%+"//=').#'7+.#%5#%0'3)0%+'#$%'L4+*#'-2%)02%)#@!%*',)'5.)#+"*#B'&$%#$%+'
*5$../*'5.3/0'73)4*$'*#30%)#*'8.+'5+4#454]4)6'#$%'*5$../'.+'2%2C%+*'.8'#$%'
*5$../' 5.223)4#=' &"*' 5.)#%*#"C/%@!%!' L4)"//=B' b3*#45%' -/4#.' ).#%0' #$%'
0488453/#='.8'0%84)4)6' #$%'5.)#.3+*'7%+24##4)6' +%63/"#4.)'.8' *7%%5$' #$"#' 4*'
$3+#83/'#.'.#$%+*'.+'5.)*#4#3#%*'C3//=4)6@!%"'

b3*#45%'-/4#.').#%0'#$"#'_@K@[*'*7%%5$'040').#'8"//'4)#.'")='.8'#$%*%'
5"#%6.+4%*B'")0'#$%'a3*#4845"#4.)*'73#'8.+#$'C='#$%'*5$../'8.+'73)4*$4)6'$%+'
&%+%' ).#' 7%+*3"*49%@!%#' -*40%' 8+.2' 37*%##4)6' "' 8%&' *#30%)#*B' #$%' 7.*#*'

 
143 Id. at 2053. 
144 Id. 
145 Id. at 2054. 
146 Id. 
147 Id. 
148 Id. 
149 Id. at 2055. 
150 Id. at 2056. 
151 Id. at 2057. 
152 Id. 
153 Id. at 2058. 
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IJ'

7+.035%0' ).' *3C*#")#4"/' 04*+37#4.)' #.' #$%' /%"+)4)6' %)94+.)2%)#@!%$'
!.+%.9%+B' b3*#45%'-/4#.' *#+%**%0' #$"#'&$"#%9%+'.)%' #$.36$#' "C.3#'_@K@[*'
5$.45%' .8' &.+0*B' $%+' 93/6"+4#=' &"*' #.' C%' *3Ca%5#%0' #.' $%+' 7"+%)#*['
04*547/4)"+='"3#$.+4#=B').#'#$%'*5$../[*@!%%''

D@ D4**%)#4)6'F74)4.)'

b3*#45%'1$.2"*'7%))%0'"'/.)%'04**%)#@!%&'Y%'5+4#454]%0'#$%'2"a.+4#='
8.+' *#+"=4)6' 8+.2' #$%' $4*#.+45"/' 0.5#+4)%*' 3*%0' 8.+' 6.9%+)4)6' .88H5"273*'
*#30%)#' *7%%5$' ")0' "**%+#%0' #$"#' #$%' 2"a.+4#=[*' .74)4.)' +%7+%*%)#%0' ")'
4)%X7/45"C/%'0%7"+#3+%'8+.2'#$%'#+"04#4.)"/'/%6"/'*#")0"+0@!%''Y%'"+63%0'#$"#'
48'#$%'2"a.+4#='$"0'+%94%&%0'#$%'$4*#.+45"/'+%5.+0B'4#'&.3/0'$"9%'8.3)0'#$"#'
#$%'*5$../'&"*'&4#$4)'4#*'+46$#'#.'73)4*$'_@K@'8.+'$%+'7.*#*@!%('

b3*#45%' 1$.2"*' C%6")' &4#$' "' $4*#.+45"/' 4)\34+=' 4)#.' &$%#$%+' #$%'
7%.7/%'"#'#$%'#42%'.8'#$%'+"#4845"#4.)'.8'#$%'L.3+#%%)#$'-2%)02%)#'&.3/0'
$"9%' +%5.6)4]%0' "' *5$../[*' "C4/4#=' #.' 73)4*$' *#30%)#*' 8.+' .88H5"273*'
*7%%5$@!%)'Y%'54#%0'"')4)%#%%)#$'5%)#3+='5"*%'&$%+%'"'*#"#%'*37+%2%'5.3+#'
37$%/0'"'*5$../[*'73)4*$2%)#'.8'"'*#30%)#'8.+'")'4)*3/#'#$%'*#30%)#'2"0%'#.'
"' #%"5$%+'&$4/%' "&"=' 8+.2' *5$../' C%5"3*%' #$%' *7%%5$' $"0' "' ;04+%5#' ")0'
422%04"#%'#%)0%)5='#.'4)a3+%'#$%'*5$../B'#.'*3C9%+#'#$%'2"*#%+[*'"3#$.+4#=B'
")0'#.'C%6%#'04*.+0%+'")0'4)*3C.+04)"#4.)@A!&*'b3*#45%'1$.2"*'%X7/"4)%0'#$"#'
#$4*'+3/%'&"*'&40%/='"55%7#%0'")0'%)0.+*%0'C=')32%+.3*'/%6"/'"3#$.+4#4%*'"#'
#$%'#42%B'")0'4#'&"*'#$%'*#")0"+0'3*%0'#.'73)4*$'*#30%)#*'8.+'C.#$'.88H5"273*'
*7%%5$'")0'#+3")5=@!&!''

' -55.+04)6' #.' b3*#45%' 1$.2"*B' #$%' 2"a.+4#=' 7+.940%0' ).'
5.)*#4#3#4.)"/'%X7/")"#4.)'8.+'0%7"+#4)6'8+.2'#$4*'+3/%B'")0'$%'"+63%0'#$"#'
$%'&.3/0'$"9%'"77/4%0'4#'4)'#$4*'5"*%@!&"'<7%54845"//=B'$%'&.3/0'$"9%'8.3)0'
#$"#'_@K@[*'*7%%5$'&"*'2%")#'#.'0%6+"0%'#$%'5$%%+'#%"2'")0';*3C9%+#'#$%'
5$%%+/%"04)6' 5."5$[*' "3#$.+4#=@A!&#' -/#$.36$' .)%' 5.3/0' "+63%' #$"#' #$%'
*5$../[*'73)4*$2%)#'&"*'04*7+.7.+#4.)"#%'#.'_@K@[*'.88%)*%B'b3*#45%'1$.2"*'
+%*7.)0%0' #$"#' 4#'&"*' #$%' 03#=' .8' #$%' *#"#%' 5.3+#*' ")0' #$%' /.5"/' 7./4#45"/'

 
154 Id. 
155 Id. 
156 Id. at 2059 (Thomas, J., dissenting). 
157 Id.  
158 Id. 
159 Id. 
160 Id. at 2060 (quoting Lander v. Seaver, 32 Vt. 114, 120 (1859)). 
161 Id. 
162 Id. at 2061. 
163 Id. 
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ON 

7+.5%**B' ).#' #$%' 8%0%+"/' 5.3+#*B' #.' 7+%*5+4C%' +%"*.)"C/%' ")0' "77+.7+4"#%'
73)4*$2%)#'8.+'#$%'"77"+%)#'24*0.4)6@!&$'

' b3*#45%' 1$.2"*' 7+.5%%0%0' #.' 5"*#46"#%' #$%' E.3+#' 8.+' 7+%8%++4)6'
*427/%'7+"62"#45'*./3#4.)*'.9%+'$4*#.+45"/'")"/=*4*B'%*7%54"//='"*'4#'7%+#"4)%0'
#.'#$%'E.3+#[*';/.)6#42%'8"4/3+%'#.'6+"77/%'&4#$'#$%'$4*#.+45"/'0.5#+4)%'.8'4)'
/.5.' 7"+%)#4*@A!&%' -55.+04)6' #.' b3*#45%' 1$.2"*B' 73C/45/=' 83)0%0' *5$../*'
&%+%').#'5.)*40%+%0'.+04)"+='*#"#%'"5#.+*'3)0%+'#$%'L.3+#%%)#$'-2%)02%)#'
C%5"3*%'#$%4+'83)5#4.)'&"*'#.'*#")0'4)'7/"5%'.8'#$%'5$4/0[*'7"+%)#'&$%)'#$%'
5$4/0'"##%)0%0'*5$../@!&&'1$%+%8.+%B'73C/45'*5$../*'&%+%').#'5.)*#+"4)%0'C='
#$%'*"2%'/424#"#4.)*'427.*%0'.)'.#$%+'*#"#%'"5#.+*@!&'',)*#%"0'.8'7+.9404)6'
")=' 5.)*#4#3#4.)"/' +%"*.)*' 8.+' 0%7"+#4)6' 8+.2' #$%' $4*#.+45"/' +3/%B' b3*#45%'
1$.2"*' 5$"+6%0' #$%' E.3+#' &4#$' C/4)0/=' 0%8%++4)6' #.' 14)>%+B' "' 5"*%' $%'
C%/4%9%0'&"*'3)#%#$%+%0'#.'")='*./40'$4*#.+45"/'.+'#%X#3"/'6+.3)04)6@!&(''

' b3*#45%' 1$.2"*' #$%)' 04*#4)634*$%0' 14)>%+' 8+.2' _@K@[*' 5"*%' C='
$46$/46$#4)6'#$"#' #$%'/"##%+' 4)9./9%0'*7%%5$'&$45$'5.3/0'C%'#+")*24##%0'#.'
23/#4#304).3*' /.5"#4.)*' 03%' #.' #%5$)./.645"/' "09")5%2%)#*@!&)' Y.&%9%+B'
C%5"3*%'#$%'E.3+#'4)'14)>%+'8"4/%0'#.'40%)#48='#$%'/%6"/'*.3+5%'.3#/4)4)6'#$%'
*5.7%'.8'*#30%)#*['*7%%5$'+46$#*'4)'#$%'*5$../'5.)#%X#B'#$"#'/"5>'.8'8.3)0"#4.)'
)%%0/%**/='5.27/45"#%0'#$%'E.3+#[*'")"/=*4*'$%+%@!'*'L4+*#B'b3*#45%'1$.2"*'
).#%0' #$"#' ;#$%' $4*#.+45"/' #%*#' *366%*#*' #$"#' "3#$.+4#=' .8' *5$../*' .9%+'
.88H5"273*' *7%%5$' 2"=' C%' 6+%"#%+' &$%)' *#30%)#*' 7"+#4547"#%' 4)'
%X#+"53++453/"+' 7+.6+"2*@A!'!' Y%+%B' _@K@' 5$.*%' #.' 7"+#4547"#%' 4)' "'
*5$../H*7.)*.+%0'%X#+"53++453/"+'"5#494#=B'")0'C%5"3*%'.8'$%+'4)9./9%2%)#B'
*$%' 5.3/0' 4)8/45#' 6+%"#%+' $"+2'.)' #$%' #%"2'&4#$' $%+' 0%+4*4.)*' #$")' 48' ")'
.+04)"+='*#30%)#'$"0'2"0%'#$%'*"2%'5.22%)#*@!'"'<%5.)0B'b3*#45%'1$.2"*'
"+63%0'#$"#'#$%'E.3+#'040').#'5.)*40%+'&$%#$%+'"'*5$../'&.3/0'$"9%'6+%"#%+'
"3#$.+4#='#.'+%63/"#%'.88H5"273*'*7%%5$'#$"#'.553++%0'.9%+'*.54"/'2%04"@!'#'
_%5"3*%' #$%*%' .3#/%#*' 7.**%**' %)$")5%0' 5"7"C4/4#4%*' #$"#' "//.&' 8.+' #$%'
4)*#")#")%.3*' #+")*24**4.)' .8' 2%**"6%*' #.' "' /"+6%' "304%)5%' .8' 7%.7/%B'
b3*#45%' 1$.2"*' 5.)#%)0%0' #$"#' *7%%5$' 5.)9%=%0' #$+.36$' "' *.54"/' 2%04"'
7/"#8.+2' ;&4//' $"9%' "' 6+%"#%+' 7+.X42"#%' #%)0%)5=' #.' $"+2' #$%' *5$../'

 
164 Id. 
165 Id. 
166 Id. 
167 Id. 
168 Id. at 2062. 
169 Id. 
170 Id. 
171 Id. 
172 Id. 
173 Id. 
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%)94+.)2%)#@A!'$'L4)"//=B'b3*#45%'1$.2"*').#%0'#$"#' #$%'2"a.+4#='%++%0'4)'
*427/='"**324)6'#$"#'_@K@[*'*7%%5$'.553++%0'.88H5"273*B'5.)*40%+4)6'#$"#'
*7%%5$'4*'2.C4/%@!'%'b3*#'C%5"3*%'#$%'*7%%5$'.+464)"#%0'.88H5"273*'040').#'
427/='#$"#'4#'&.3/0'*#"='#$"#'&"=B'")0'4#'&"*'7.**4C/%'#$"#'#$%'*7%%5$'5.3/0'
$"9%'8.3)0'4#*'&"='.)#.'*5$../'6+.3)0*@!'&'-/#$.36$'b3*#45%'1$.2"*'"6+%%0'
#$"#'_@K@[*'*7%%5$'*$.3/0'$"9%'C%%)'#+%"#%0'"*'.88H5"273*'*4)5%'#$%+%'&"*'
/4##/%'%940%)5%'#$"#'4#'2"0%'4#*'&"='.)#.'#$%'7$=*45"/'5"273*B'$%'5.)#%)0%0'
#$"#'#$%'2"a.+4#='*$.3/0').#'$"9%'2"0%'#$4*'"**327#4.)@!''''

'

,,,@ -!,/63(3'

' -/#$.36$'#$%'E.3+#[*'0%54*4.)'4)'_@K@'3)0.3C#%0/='0%*%+9%*'5$%%+*'
8.+' 4#*' 94)045"#4.)' .8' *#30%)#*[' .88H5"273*' L4+*#' -2%)02%)#' +46$#*B' #$%'
E.3+#'040').#'6.'8"+'%).36$'#.'%)*3+%'#$"#'#$.*%'+46$#*'+%2"4)'7+.#%5#%0'4)'
83#3+%'5"*%*@'1$4*'`"+#'"+63%*'#$"#'#$%'E.3+#'*$.3/0'$"9%'"0.7#%0'#$%'1$4+0'
E4+534#[*' "77+."5$' ")0' +%5.6)4]%0' #$"#' .88H5"273*' *#30%)#' *7%%5$j
7"+#453/"+/='*7%%5$'#$"#'#">%*'7/"5%'.9%+'#$%',)#%+)%#j4*'*3Ca%5#'#.'#$%'83//'
7+.#%5#4.)*' "88.+0%0' C=' #$%' L4+*#' -2%)02%)#' ")0' 4#*' 5.)5.24#")#'
/424#"#4.)*@' <%5#4.)' ,,,@-' 04*53**%*' $.&' #$4*' "77+."5$' "/46)*' &4#$' #$%'
$4*#.+45"/' ")0' 5.)*#4#3#4.)"/' #+"04#4.)' .8' "//.&4)6' 7"+%)#*' #.' +"4*%' #$%4+'
5$4/0+%)'&4#$'24)42"/'4)#%+8%+%)5%'C='#$%'*#"#%@'<%5#4.)',,,@_'04*53**%*'$.&'
#$4*' "77+."5$' 4*' 5.)*4*#%)#'&4#$' #$%'E.3+#[*' %X#")#' *#30%)#' *7%%5$' 5"*%*@'
L4)"//=B' <%5#4.)' ,,,@E' 7+.940%*' #$%' 7./45=' +%"*.)*' 8.+' 6+")#4)6' 83//' L4+*#'
-2%)02%)#'7+.#%5#4.)'#.'.88H5"273*'*7%%5$@'

-@ 1$%' gX5/3*49%' ?46$#' .8' `"+%)#*' #.' <37%+94*%' F88HE"273*' <#30%)#'
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174 Id. 
175 Id. at 2063. 
176 Id. 
177 Id. 
178 See Meyer v. Nebraska, 262 U.S. 393, 400 (1923) (holding that a Nebraska statute 
prohibiting the teaching of German in public schools was unconstitutional because it 
interfered with the “natural duty of the parent to give [their] children education suitable to 
their station in life”); Pierce v. Society of Sisters, 268 U.S. 510, 534–35 (1925) (ruling that 
an Oregon statute making attendance at public schools compulsory violated a parent’s right 
“to direct the upbringing and education of children under their control”); Wisconsin v. 
Yoder, 406 U.S. 205, 234 (1972) (holding that Amish parents could be exempted from the 
provisions of a Wisconsin statute requiring students to attend school until age sixteen); see 
also Prince v. Massachusetts, 321 U.S. 158, 166 (1944) (“It is cardinal with us that the 



D)!*)#+K,-+?)*()-+L$#&.' ++MG$/@+INN 
 

 

OO 

1$%*%'+46$#*B'+..#%0'4)'#$%';$4*#.+='")0'53/#3+%'.8'^%*#%+)'5494/4]"#4.)BA!')'
$"9%' C%%)' 0%*5+4C%0' "*' ;7%+$"7*' #$%' ./0%*#' .8' #$%' 83)0"2%)#"/' /4C%+#='
4)#%+%*#*'+%5.6)4]%0'C='M#$%T'E.3+#BA!(*'")0'#$%4+'*#"#3*'"*'83)0"2%)#"/'+46$#*'
0%*%+94)6'.8'$%46$#%)%0'7+.#%5#4.)'$"*'C%%)';%*#"C/4*$%0'C%=.)0'0%C"#%@A!(!'
1$%'E.3+#'$"*'7.4)#%0'#.'#$%'L.3+#%%)#$'-2%)02%)#[*'D3%'`+.5%**'E/"3*%'
"*'#$%'*.3+5%'.8'7+.#%5#4.)'8.+'#$%*%'+46$#*B'+%5.6)4]4)6'#$%2'#.'C%';/4C%+#='
4)#%+%*#*A'3)0%+'#$%'E.)*#4#3#4.)@!("'1$%'2"a.+4#='4)'_@K@'"5>).&/%06%0'#$%'
*46)4845")5%'.8'#$%*%'+46$#*B').#4)6'#$"#'#$%'+%63/"#4.)'.8'.88H5"273*'*#30%)#'
*7%%5$' &4//' ;).+2"//=' 8"//' &4#$4)' #$%' ].)%' .8' 7"+%)#"/B' +"#$%+' #$")'
*5$../H+%/"#%0' +%*7.)*4C4/4#=@A!(#' ,)' $4*' 5.)53++4)6' .74)4.)B' b3*#45%' -/4#.'
7+.7.3)0%0'"'*#")0"+0'8.+'.88H5"273*'*7%%5$'5"*%*'#$"#'&.3/0'$"9%'7/"5%0'
7"+%)#*'"*'#$%'/.53*'.8'#$%'4)\34+='C='"*>4)6'&$%#$%+'"'7"+%)#'&.3/0'$"9%'
+%"*.)"C/='5.)*%)#%0'#.'#$%'+%63/"#4.)'.8'#$%'*7%%5$'4)'\3%*#4.)@!($'-*'$%'
%X7+%**%0B' ;,)' .3+' *.54%#=B' 7"+%)#*B' ).#' #$%' M*T#"#%B' $"9%' #$%' 7+42"+='
"3#$.+4#=' ")0' 03#=' #.' +"4*%B' %035"#%B' ")0' 8.+2' #$%' 5$"+"5#%+' .8' #$%4+'
5$4/0+%)@A!(%'

`"+%)#*'$"9%'7/"=%0'"'7+.24)%)#'+./%'4)'2")"64)6'#%%)"6%+*['.)/4)%'
"5#494#4%*@!(&' `"+%)#*' $"9%' C%%)' 7+."5#49%' 4)' 0%94*4)6' 6340%/4)%*' 8.+' #$%4+'

 
custody, care and nurture of the child reside first in the parents, whose primary function 
and freedom include preparation for obligations the state can neither supply nor hinder.”); 
Ginsberg v. New York, 390 U.S. 629, 639 (1968) (“[C]onstitutional interpretation has 
consistently recognized that the parents’ claim to authority in their own household to direct 
the rearing of their children is basic in the structure of our society.”). 
179 Yoder, 406 U.S. at 232. 
180 Troxel v. Granville, 530 U.S. 57, 65 (2000). 
181 Yoder, 406 U.S. at 232.  
182 Troxel, 530 U.S. at 65–66. 
183 Mahanoy Area Sch. Dist. v. B.L., 141 S. Ct. 2038, 2046 (2021). 
184 Id. at 2054 (Alito, J., concurring). 
185 Id. at 2053. 
186 See Amanda Lenhart, Mary Madden, Aaron Smith, Kristen Purcell, & Kathryn Zickuhr, 
Teens, Kindness and Cruelty on Social Network Sites Part 4: The Role of Parents in Digital 
Safekeeping and Advice-Giving, PEW RSCH. CTR. (Nov. 9, 2011), 
https://www.pewresearch.org/internet/2011/11/09/part-4-the-role-of-parents-in-digital-
safekeeping-and-advice-giving/ [hereinafter 2011 Pew Research Study] (noting that 
“parents are the most often cited source of advice and the biggest influence on teens’ 
understanding of appropriate and inappropriate digital behavior”); Study Finds 50% of 
Parents Use Parental Control Apps, KASPERSKY (Dec. 2, 2021), 
https://usa.kaspersky.com/about/press-releases/2021_study-finds-50-of-parents-use-
parental-control-apps (noting that 82% of survey respondents indicated that “parents and 
the family bear the main responsibility for regulating the behavior of children in the digital 
space”).  



ONOZT' +())0(!1+F22HE,.0&3+<0))'4+F22+K(.("3' '

  

OZ'

5$4/0+%)[*' ,)#%+)%#' 3*%B!('' ")0' #$%4+' 4)9./9%2%)#' $"*' .9%+"//' C%%)'
%88%5#49%@!((',)'ONIVB'JUR'.8'7"+%)#*'*7.>%'#.'#$%4+'5$4/0'"C.3#'&$"#'5.)#%)#'
&"*' *34#"C/%' #.' *$"+%' .)' #$%'&%CB' ")0' JOR'04*53**%0' #$%' C.3)0"+4%*' .8'
"77+.7+4"#%' .)/4)%' C%$"94.+@!()' ,)' "004#4.)B' 7"+%)#*' 3#4/4]%' )32%+.3*'
2%5$")4*2*'#.'%)*3+%' #$"#' #$%4+'5$4/0[*'3*%'.8'0464#"/'0%945%*'2%%#*' #$%4+'
%X7%5#"#4.)*B!)*'")0'2.*#'7"+%)#*'"+%'"7#'#.'73)4*$'#$%4+'5$4/0'8.+'%)6"64)6'
4)'4)"77+.7+4"#%'.)/4)%'C%$"94.+@!)!',)'ONIVB'VQR'.8'7"+%)#*'+%7.+#%0'#$"#'
#$%=' $"0' ;0464#"//=' 6+.3)0%0A' #$%4+' 5$4/0B' &$%+%C=' #$%=' +%9.>%0' #$%4+'
5$4/0[*'7$.)%'")0',)#%+)%#'7+494/%6%*'8.+'%)6"64)6'4)'24*5.)035#'.)/4)%@!)"'
Thus, parents are capable of regulating their children’s online behavior in an 
effective manner and have been doing so for some time.'

L3+#$%+2.+%B'7"+%)#"/'+3/%*'.)'&$"#'"'5$4/0'4*'"//.&%0'#.'*"='.+'94%&'
.)'#$%',)#%+)%#'4*'.8#%)'4)8/3%)5%0'C='#$%'7"+%)#[*'.&)'7%+*.)"/'C%/4%8*'")0'
9"/3%*@!)#'-*'"'7"**"6%'8+.2'#$%'1"/230'7.46)")#/='+%54#%*B';^$"#'#$%'5$4/0'
*"=*' 4)' #$%'*#+%%#' 4*' M#$%4+T' 8"#$%+[*'&.+0*'.+'M#$%4+T'2.#$%+[*@A!)$'Parents 
may permit and prohibit a range of activities that their child can engage in 

 
187 Study Reveals Parents’ Top Concerns About Social Media, DIGITAL INFO. WORLD 
(Sept. 8, 2020), https://www.digitalinformationworld.com/2020/09/58-percent-of-parents-
think-social-media-has-a-net-negative-effect-on-their-teens.html (noting that over 80% of 
parents prescribed rules and penalties for social media and phone use). The discussed study 
also found that “parents were successful in enforcing those rules.” Id. 
188 See Monica Anderson, Parents, Teens and Digital Monitoring, PEW RSCH. CTR. (Jan. 7, 
2016), https://www.pewresearch.org/internet/2016/01/07/parents-teens-and-digital-
monitoring/ [hereinafter Anderson 2016 Study]; Monica Anderson, How Parents Feel 
About—and Manage—Their Teens’ Online Behavior and Screen Time, PEW RSCH. CTR. 
(Mar. 22, 2019), https://www.pewresearch.org/fact-tank/2019/03/22/how-parents-feel-
about-and-manage-their-teens-online-behavior-and-screen-time/ (noting that 59% of 
teenagers reported that their parents did “an excellent or good job at addressing 
cyberbullying,” compared to 42% who gave the same rating for teachers). 
189 Anderson 2016 study, supra note 188. 
190 2011 Pew Research Study, supra note 186 (discussing how more than half of parents 
reported that they used parental controls to manage their child’s Internet use). 
191 Anderson 2016 Study, supra note 188. 
192 Id. 
193 Brief of Teachers, School Administrators, and the National Council of Teachers of 
English as Amici Curiae Supporting Respondents at 15–16, Mahanoy Area Sch. Dist. v. 
B.L., 141 S. Ct. 2038 (2021) (No. 20-255) (discussing how different households vary in the 
disciplinary measures they impose for the use of vulgar language) [hereinafter Brief of 
Teachers]; Brief of Law and Education Professors as Amici Curiae Supporting 
Respondents at 13, Mahanoy Area Sch. Dist. v. B.L., 141 S. Ct. 2038 (2021) (No. 20-255) 
(discussing how the religious upbringing of a child may affect how they use social media) 
[hereinafter Brief of Law and Education Professors]; see also Moore v. City of E. 
Cleveland, 431 U.S. 494, 503–04 (1977) (“It is through the family that we inculcate and 
pass down many of our most cherished values, moral and cultural.”). 
194 TELUSHKIN, supra note 2, at 158.  
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based on what they perceive to be appropriate and acceptable conduct.!)%',8'
*5$../' .88454"/*' &%+%' "//.&%0' #.' +%63/"#%' &$"#' "' *#30%)#' 7.*#*' .)' #$%'
,)#%+)%#B'#$%='&.3/0'%**%)#4"//='C%'7+.2.#4)6'#$%'9"/3%*'.8'#$%'*#"#%'4)'7/"5%'
.8' #$%' 7"+%)#[*B' #$%+%C=' 2">4)6' *5$../' "024)4*#+"#.+*' #$%' ;"+C4#%+*A' .8'
7%+24**4C/%' .88H5"273*' 5.)035#@196' 1.' "9.40' 73)4*$2%)#B' *#30%)#*' 2"='
*3C*5+4C%'#.'#$%'*5$../[*'5.)5%7#4.)'.8'"55%7#"C/%'%X7+%**4.)B'%9%)'48'#$.*%'
C%/4%8*'2"='5.)8/45#'&4#$'&$"#'4*'#./%+"#%0'"#'$.2%@!)'',)'%88%5#B'"'7"+%)#[*'
#%"5$4)6*'&.3/0'$"9%'#.'=4%/0'#.'#$%'7+%+.6"#49%*'.8'#$%'*#"#%@!)('Y.&%9%+B'
"*' #$%' E.3+#' $"*' %27$"*4]%0B' 7"+%)#*' "+%' ).#' +%\34+%0' #.' ;"/46)' M#$%4+T'
5$.45%*'&4#$' #$%' *#"#%[*' 0%*4+%' @' @' @' #.' 8.*#%+' "' $.2.6%).3*' 7%.7/%'&4#$'
-2%+45")'40%"/*@A!))'All parents raise their children in unique ways, and the 
private familial decisions involved in the child-rearing process—such as what 
a child can say or view when away from school—should remain free from 
outside interference to the reasonable extent possible.'

Finally, as a practical matter, it is much more feasible for parents—
who are intimately aware of their child’s individual circumstances200—to set 
appropriate rules and penalties for off-campus misconduct than for schools 
to do the same for hundreds of students, many of whom they may know little 
about outside of the school setting. Schools would need to expend 
considerable amounts of resources to effectively monitor speech that occurs 
outside of the learning environment,201 often at the risk of diverting their 
attention away from their primary pedagogical obligations.202 Even if the 
means to perform this hefty task were available, it is not obvious that 
delegating this responsibility to school officials would be desirable. It would 

 
195 See Brief of Law and Education Professors, supra note 193, at 11–14 (discussing how 
parents may encourage their children to use social media outlets for creative purposes or to 
express political or religious views).  
196 Brief of Teachers, supra note 193, at 14. 
197 See id. at 16. 
198 See Brief of Law and Education Professors, supra note 193, at 11 (“Granting schools a 
roving commission to police speech on social media would effectively strip parents of their 
ability to teach their children how to behave in a vast and growing swathe of public life.”). 
199 Id. at 9 (quoting Meyer v. Nebraska, 262 U.S. 393, 402 (1923)) (internal quotation mark 
omitted). 
200 Id. at 6; Goldman, supra note 13, at 415–16.  
201 See Brief for VanHo Law as Amicus Curiae in Support of Respondent at 10–12, 
Mahanoy Area Sch. Dist. v. B.L., 141 S. Ct. 2038 (2021) (No. 20-255) (noting how schools 
“lack the manpower and legal authority necessary to investigate incidents that occur off 
school premises”). 
202 Brief of Teachers, supra note 193, at 13–14 (“If schools were expected to monitor all 
off-campus speech that is ‘directed at’ or ‘concerns’ the school community . . . they would 
have neither the time nor resources to focus on the most egregious student speech, let alone 
other important issues at school.”) (citations omitted). 
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essentially require teachers to act in a capacity akin to law enforcement, 
turning digital platforms into virtual beats in need of patrolling.203 However, 
it is “common sense that the relationship between a student and [their] teacher 
is very different from that between a citizen and the police,”204 and the line 
between educator and police officer should be stringently preserved.205 
Relatedly, charging school administrators with this duty would likely result 
in “regular skirmishes between parents and schools,”206 creating unnecessary 
friction within the school community. Thus, to avoid perpetual disputes 
between parents and school officials, the most prudent solution would be to 
assign parents the primary responsibility of supervising student behavior that 
occurs outside of the school environment. 

_@ W+")#4)6' L3//' L4+*#' -2%)02%)#' `+.#%5#4.)' #.' F88HE"273*' <7%%5$'
-55.+0*'&4#$'#$%'<37+%2%'E.3+#[*'<#30%)#'<7%%5$'b3+4*7+30%)5%'

W+")#4)6'83//'L4+*#'-2%)02%)#'7+.#%5#4.)'#.'.88H5"273*'*7%%5$'4*'
"/*.' 5.)*4*#%)#'&4#$' #$%'<37+%2%'E.3+#[*' 7+4.+' *#30%)#' *7%%5$'0%54*4.)*@'
1$%'E.3+#'$"*'5.)#4)3"//='*366%*#%0'#$"#'*5$../'"3#$.+4#4%*'5")).#'+%63/"#%'
*#30%)#'%X7+%**4.)'#$"#'.553+*'.3#*40%'.8'#$%'*5$../[*'73+94%&@"*'',)'14)>%+B'
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203 See id. at 16 (discussing how school officials would become “roving inspectors of 
decency” if required to regulate potentially disruptive off-campus student speech).  
204 Ohio v. Clark, 576 U.S. 237, 249 (2015). 
205 See Goldman, supra note 13, at 416 (“If schools start policing and punishing off-campus 
speech, students’ views of schools, teachers, and administrators may be altered in a manner 
that interferes with the learning process itself.”). 
206 Brief of Teachers, supra note 193, at 17. 
207 Brief of The EFF et al., supra note 12, at 7; Goldman, supra note 13, at 410. 
208 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 511 (1969). The Court has 
affirmed this view on other occasions as well. See, e.g., Erznoznik v. City of Jacksonville, 
422 U.S. 205, 212–13 (1975) (“Minors are entitled to a significant measure of First 
Amendment protection . . . and only in relatively narrow and well-defined circumstances 
may government bar public dissemination of protected materials to them.”) (citation 
omitted); Brown v. Ent. Merchs. Ass’n, 564 U.S. 786, 794 (2011) (noting that the 
government’s general interest in protecting children from harm “does not include a 
free-floating power to restrict the ideas to which children may be exposed”). Relatedly, 
Professor Clay Calvert has observed that the First Amendment’s text “makes no distinction 
between children and adults,” conveying that there is little support for the idea that adults 
are more entitled to these protections than minors. Clay Calvert, Off-Campus Speech, On-
Campus Punishment: Censorship of the Emerging Internet Underground, 7 B.U. SCI. & 
TECH. L. 243, 271 (2001) (quoting DAVID MOSHMAN, CHILDREN, EDUCATION, AND THE 
FIRST AMENDMENT 25 (1989)).  
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209 Tinker, 393 U.S. at 506. 
210 Tabor, supra note 17, at 578. 
211 See Karly Zande, When the School Bully Attacks in the Living Room: Using Tinker to 
Regulate Off-Campus Student Cyberbullying, 13 BARRY L. REV. 103, 122 (2009) (“The first 
inkling that off-campus student speech is subject to the same standards as that occurring 
on-campus can be found in Tinker itself.”); see also Susan S. Bendlin, Far From the 
Classroom, the Cafeteria, and the Playing Field: Why Should the School’s Disciplinary 
Arm Reach Speech Made in a Student’s Bedroom?, 48 WILLIAMETTE L. REV. 195, 197 
(2011) (noting how “some of the confusion” over whether school officials can discipline 
students for off-campus speech “stems from this passage”). 
212 Tinker, 393 U.S. at 513 (emphasis added). 
213 Goldman, supra note 13, at 411; Bendlin, supra note 211, at 197. 
214 Tinker, 393 U.S. at 512–13. 
215 See Goldman, supra note 13, at 411.  
216 Id.  
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217 Tinker, 393 U.S. at 511 (“In the absence of a specific showing of constitutionally valid 
reasons to regulate their speech, students are entitled to freedom of expression of their 
views.”); see also Tabor, supra note 17, at 578–79 (“If Tinker was intended to apply to all 
off-campus student speech, ‘the schoolhouse gates’ would be meaningless; students would 
have the same free speech rights at home as they would at school regardless of which side 
of the ‘gate’ they were on.”). 
218 See Brief of The EFF et al., supra note 12, at 5–7. 
219 Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 688 (1986) (Brennan, J., concurring).  
220 Brief of The EFF et al., supra note 12, at 6; see also Morse v. Frederick, 551 U.S. 393, 
405 (2007) (“Had Fraser delivered the same speech in a public forum outside the school 
context, it would have been protected.”). 
221 Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 266 (1988). 
222 Morse, 551 U.S. at 422 (Alito, J., concurring).  
223 Id. at 400 (majority opinion). 
224 Goldman, supra note 13, at 410; J.S. ex rel. Snyder v. Blue Mountain Sch. Dist., 650 
F.3d 915, 938 (3d Cir. 2011) (Smith, J., concurring).  
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225 Goldman, supra note 13; at 410; Snyder, 650 F.3d at 938 (Smith, J., concurring).  
226 See Goldman, supra note 13, at 410.  
227 Morse, 551 U.S. at 422 (Alito, J., concurring). 
228 Id. at 423. 
229 Id. at 434 (Stevens, J., dissenting). 
230 Snyder, 650 F.3d at 937 (Smith, J., concurring). 
231 Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 688 (1986) (Brennan, J., concurring).  
232 See Mahanoy Area Sch. Dist. v. B.L., 141 S. Ct. 2038, 2045 (2021) (“The school’s 
regulatory interests remain significant in some off-campus circumstances.”). 
233 Brown v. Ent. Merchs. Ass’n, 564 U.S. 786, 790 (2011) (quoting Joseph Burstyn, Inc. v. 
Wilson, 343 U.S. 495, 503 (1952)) (internal quotation mark omitted). 
234 Packingham v. North Carolina, 582 U.S. 98, 104 (2017). 
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235 250 U.S. 616, 630–61 (1919) (Holmes, J., dissenting).  
236 See Joseph Blocher, Institutions in the Marketplace of Ideas, 57 DUKE L.J. 821, 829–31 
(2008). 
237 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 512 (1969). 
238 Mahanoy Area Sch. Dist. v. B.L., 141 S. Ct. 2038, 2046 (2021) (internal quotation 
marks omitted). 
239 Brief of HISD Student Congress et al. as Amici Curiae Supporting Respondents at 8, 
Mahanoy Area Sch. Dist. v. B.L., 141 S. Ct. 2038 (2021) (No. 20-255) [hereinafter Brief of 
HISD Student Congress et al.]; Brief of The EFF et al., supra note 12, at 14. 
240 Brief for The Independent Women’s Law Center as Amici Curiae Supporting 
Respondents at 16–17, Mahanoy Area Sch. Dist. v. B.L., 141 S. Ct. 2038 (2021) (No. 20-
255) [hereinafter Brief for The Independent Women’s Law Center]. 
241 Id. at 12–15 (discussing how young women have used social media to amplify their 
voices on various issues including abortion, racial justice, and the #MeToo movement); 
Brief of Teachers, supra note 193, at 9; Brief of The EFF et al., supra note 12, at 13–14. 
242 See Brief for The Independent Women’s Law Center, supra note 240, at 4–5. 
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243 Norris ex rel. A.M. v. Cape Elizabeth Sch. Dist., 969 F.3d 12, 32 (1st Cir. 2021) 
(“[Schools are] not permitted to punish a student merely because [their] speech causes 
argument on a controversial topic.”). 
244 Tabor, supra note 17, at 595–96 (“It is natural that officials would seek to silence 
expression that is critical of them even if it is not harmful to students or disruptive.”); 
Justin P. Markey, Enough Tinkering with Students’ Rights: The Need for an Enhanced 
First Amendment Standard to Protect Off-Campus Student Internet Speech, 36 CAP. U. L. 
REV. 129, 155 (2007) (“[S]chool officials are likely to be biased in favor of censorship to 
suppress controversy, which is contrary to our First Amendment jurisprudence encouraging 
more speech, not less speech.”). In addition, courts already give significant deference to 
school officials when punishing students for speech that the latter perceive to be 
substantially disruptive. Papandrea, supra note 7, at 1102 (“[M]any courts are far too 
deferential to schools’ assertions that the challenged expressive activity was substantially 
and materially disruptive to schoolwork or discipline.”). 
245 Brief of Foundation of Individual Rights in Education et al. as Amici Curiae Supporting 
Respondents at 14–18, Mahanoy Area Sch. Dist. v. B.L., 141 S. Ct. 2038 (2021) (No. 20-
255) [hereinafter Brief of FIRE et al.] (discussing various cases where high school students 
were punished for online speech that did not satisfy Tinker); Brief for The Independent 
Women’s Law Center, supra note 240, at 19–24.  
246 Brief for The Independent Women’s Law Center, supra note 240, at 21–22; Brief of The 
EFF et al., supra note 12, at 21–22.  
247 Brief for The Independent Women’s Law Center, supra note 232, at 22; Brief of the 
EFF et al., supra note 12, at 22.  
248 See Brief of Teachers, supra note 193, at 11; Brief of HISD Student Congress et al., 
supra note 239, at 27 (“[E]ven minor punishments can chill protected speech.”) (quoting 
Ashcroft v. Free Speech Coal., 535 U.S. 234, 244 (2002)). 
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249 Brief of FIRE et al., supra note 245, at 33 (discussing how constant surveillance of 
students’ off-campus speech would gravely affect their ability to exercise their First 
Amendment rights). 
250 Varel, supra note 5, at 467–68; Tabor, supra note 17, at 596; see also Bell v. Itawamba 
Cnty. Sch. Bd., 799 F.3d 379, 426 (5th Cir. 2015) (en banc) (Dennis, J., dissenting) 
(“Courts have long recognized that the First Amendment protects not only the right to 
speak but also the right to receive speech from others.”). 
251 Papandrea, supra note 7, at 1077–78; Brief of Teachers, supra note 193, at 6; see also 
Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 278 (1988) (Brennan, J., dissenting) 
(“The public school conveys to our young the information and tools required not merely to 
survive in, but to contribute to, civilized society.”). 
252 Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 683 (1986). 
253 Brief of FIRE et al., supra note 245, at 33; Brief for Americans for Prosperity 
Foundation and The Rutherford Institute as Amici Curiae in Support of Respondents at 21, 
Mahanoy Area Sch. Dist. v. B.L., 141 S. Ct. 2038 (2021) (No. 20-255) (“[P]ermitting 
schools to scrutinize private out-of-school communication educates the next generation that 
this is the kind of relationship citizens should expect with their government.”). 
254 Brief of Teachers, supra note 193, at 8 (quoting Erwin Chemerinsky, Teaching that 
Speech Matters: A Framework for Analyzing Speech Issues in Schools, 42 U.C. DAVIS L. 
REV. 825, 826 (2009)). 
255 B.L. v. Mahanoy Area Sch. Dist., 141 S. Ct. 2038, 2046 (2021). 
256 Tinker v. Des Moines Indep. Cmty. Sch. Dist. 393 U.S. 503, 507 (1969) (“That 
[schools] are educating the young for citizenship is reason for scrupulous protection of 
[c]onstitutional freedoms of the individual, if we are not to strangle the free mind at its 
source and teach youth to discount the important principles of our government as mere 
platitudes.”); Brief of Teachers, supra note 193, at 8 (“[S]chools must not merely teach 
students lofty academic theories of free speech. They must also model such First 
Amendment values in practice.”). 
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257 Tabor, supra note 17, at 577 (“[S]tudents learn and develop best when they are exposed 
to a variety of ideas and are free to question their teachers.”); Papandrea, supra note 7, at 
1078 (“Allowing the marketplace of ideas to flourish at school and on the Internet helps 
prepare students to be participants in democracy that cherishes the free exchange of ideas 
and diversity of viewpoint.”). 
258 See supra Section I.B. 
259 Doninger v. Niehoff, 527 F.3d 41, 50 (2d Cir. 2008). 
260 J.S. ex rel. Snyder v. Blue Mountain Sch. Dist., 650 F.3d 915, 931 (3d Cir. 2011). 
261 See Ceglia, supra note 62, at 941. 
262 See Brief of the State of Louisiana et al. as Amici Curiae Supporting Respondents at 5, 
Mahanoy Area Sch. Dist. v. B.L., 141 S. Ct. 2038 (2021) (No. 20-255) [hereinafter Brief of 
States] (noting how it would be easier to apply the Third Circuit’s test than the legal 
standards developed by other courts); Brief of Teachers, supra note 193, at 27 (discussing 
how, under a bright-line rule, it would be easier for teachers to determine when they could 
punish a student for their speech).  
263 See B.L. v. Mahanoy Area Sch. Dist., 964 F.3d 170, 189–90 (3d Cir. 2020).  
264 See id. at 190 (noting that the court’s rule for off-campus speech is “much more easily 
applied and understood” than other proposed standards). 
265 Id. at 185; Goldman, supra note 13, at 407–08.  
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266 B.L., 964 F.3d at 185; Goldman, supra note 13, at 407.  
267 B.L., 964 F.3d at 185; Goldman, supra note 13, at 407. 
268 See supra Section III.C.1. 
269 B.L., 964 F.3d at 185; Goldman, supra note 13, at 407–08. 
270 New Jersey v. T.L.O., 469 U.S. 325, 336 (1985). 
271 Brosseau v. Haugen, 543 U.S. 194, 198–99 (2004). 
272 Goldman, supra note 13, at 408 (quoting Wilson v. Layne, 526 U.S. 603, 615 (1999)).  
273 Samantha Adams, Note, Constitutional Law: Qualified Immunity and “Factual 
Correspondence” in New Mexico: The Tension Between Formalism and Legal Realism, 32 
N.M. L. REV. 439, 440 (2002).  
274 See Clay Calvert, Qualified Immunity and the Trials and Tribulations of Online Student 
Speech: A Review of Cases and Controversies from 2009, 8 FIRST AMEND. L. REV. 86, 89 
(2009). 
275 Longoria ex rel. M.L. v. San Benito Indep. Consol. Sch. Dist., 942 F.3d 258, 267–69 
(5th Cir. 2019).  
276 See Matthew J. Shechtman, Piercing Pearson: Is Qualified Immunity Curbing Students’ 
Religious Speech Rights?, 43 STETSON L. REV. 17, 19–20, 24 (2013); Calvert, supra note 
274, at 89.  
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