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PROCEDURAL JUSTICE AND THE IMPERATIVE FOR CHANGE: 
AN ANALYSIS OF MEANINGFUL ACCESS PROTECTIONS 

UNDER TITLE VI 

J. JACOB FOOR* 

ABSTRACT 

Title VI law has become fundamentally illegitimate. Due to both de-
ficiencies in its enforcement mechanisms and its grossly inadequate pro-
tection of victims, the law faces a credibility crisis that undercuts the 
very goals it was created to accomplish. 

To illuminate the crisis, this Article explores the intersection of Ti-
tle VI law and the various sectors of American life that it touches. Pri-
marily, it focuses on the language access rights of our nation’s most vul-
nerable communities as a lens for examining procedural justice and mor-
al credibility failings that plague the law’s current implementation. Title 
VI language access protections purport to guarantee “meaningful access” 
to a wide swath of essential government-funded benefits. But despite that 
nominal guarantee, 25 million Limited English Proficient (LEP) individ-
uals still face immense obstacles in obtaining critical services, thereby 
inhibiting their access to education, health care, the justice system, im-
migration, and more. Indeed, Title VI’s systemic failures and deeply 
flawed enforcement regime have left LEP communities with no viable 
vehicle for vindicating their right to access essential services.  

But this crisis is avoidable. By considering the unique application of 
procedural justice and moral credibility principles that this Article offers, 
courts should move from inaction to inspiring change in a broken system. 
In particular, extending Title IX’s deliberate indifference standard to the 
Title VI context would remedy many of the ills that currently plague 
Title VI, a move firmly supported by procedural justice and moral credi-
bility literature. Ultimately, then, this Article provides a lifeboat for Title 
VI. Courts must provide victimized communities a remedy for violations 
of their rights. The legitimacy and credibility of Title VI depend on it. 
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INTRODUCTION 

Just before the turn of the century, scholars lamented the difficulties 
that Limited English Proficient (LEP) persons faced when seeking criti-
cal government benefits in times of urgent need.1 Title VI of the Civil 
Rights Act prohibits discrimination on the basis of race, color, and na-
tional origin in programs and activities receiving federal financial assis-
tance.2 Yet, despite the statutory and constitutional protections afforded 
by Title VI and Supreme Court precedent,3 “[t]housands of otherwise 
eligible unemployed workers [were] denied . . . [benefits] simply because 
of their inability to read, understand, or speak English.”4  

The obstacles LEP individuals faced extended to nearly every sector 
of American life,5 creating a two-tier system that resulted in LEP persons 
  
 1. Mary K. Gillespie & Cynthia G. Schneider, Are Non-English-Speaking Claimants Served 
by Unemployment Compensation Programs? The Need for Bilingual Services, 29 U. MICH. J.L. 
REFORM 333, 333–34 (1996). 
 2. Title VI of the Civil Rights Act of 1964, U.S. DEP’T OF JUST., 
https://www.justice.gov/crt/fcs/TitleVI (last visited Jan. 6, 2026).  
 3. See 42 U.S.C. § 2000d; Lau v. Nichols, 414 U.S. 563, 566–67 (1974). 
 4. Gillespie & Schneider, supra note 1, at 333. 
 5. See infra Section I.B (discussing financial, education, employment, law enforcement, and 
judicial impacts).  
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receiving a “different level of services” than their English-proficient 
counterparts.6 They were forced to make sense of English-only paper-
work without the aid of competent interpreters, often relying on unquali-
fied family members and friends to navigate the numerous administrative 
requirements governing access to critical government services.7 This 
two-tier system led to lengthy delays in receiving benefits and services, 
mistakes that resulted in fraud or overpayment claims, or denial of bene-
fits for otherwise eligible claimants.8 Even when applicants successfully 
completed the initial linguistic maze, agencies sent English-only follow-
up communication packed with vital information and instructions about 
receiving benefits, leading to further mistakes and eventual denials.9 In 
response, numerous executive and administrative policies sought to re-
form and clarify Title VI’s protections for LEP communities, promising 
a more equitable, just, and faithful application of the law.10  

Nearly twenty-five years later, a Spanish-only speaking mother and 
legal permanent resident walked into an Arkansas state unemployment 
office to discover little had changed.11 She sought unemployment bene-
fits with the help of her daughter as one of the many who lost their live-
lihoods due to the COVID-19 pandemic,12 turning toward government 
support to navigate troubled times.13 Despite the reforms of recent dec-
ades,14 her experience mirrors the realities scholars pointed to in the late 
1990s.15 It is important to share her story in some depth, as it is illustra-
tive of the ongoing reality and obstacles that LEP communities face 
when seeking critical federal benefits they are entitled to, particularly in 
times of crisis.16  

Just weeks into the COVID-19 pandemic, the woman’s first visit to 
the local Division of Workforce Services (DWS) office to seek unem-
ployment insurance (UI) would set off a cascade of errors resulting in a 
year-long delay of benefits, a loss of emergency pandemic assistance, 

  
 6. Gillespie & Schneider, supra note 1, at 341–42. 
 7. Id. at 338–39, 341. 
 8. Id. at 338–39, 341–42. 
 9. Id. at 339. 
 10. See infra Section I.A (describing federal protections for LEP Individuals). 
 11. Murguía v. Childers, No. 5:20-CV-5221, 2022 WL 2911692, at *5 (W.D. Ark. Jul. 22, 
2022). The following facts were asserted, and the court made findings of fact based on review of 
documentary evidence and deposition testimony in support of those facts but found them insufficient 
to meet the high burden of intentional discrimination as the court understood it. See infra notes 12, 
50, and accompanying text.  
 12. Murguía, 2022 WL 2911692, at *5.  
 13. Id. 
 14. See infra Section I.A (describing current federal protections for LEP Individuals).  
 15. Gillespie & Schneider, supra note 1, at 333–34 (discussing the need for bilingual services 
in 1996). 
 16. Murguía, 2022 WL 2911692, at *5 (describing several challenges faced when seeking 
federal benefits); see also infra Section III.B (describing more examples of challenges faced when 
seeking federal benefits).  
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and repeated miscommunications rooted in language barriers.17 Despite 
obligations to provide an interpreter18 or prevent family members from 
translating in most circumstances,19 the office failed to offer interpreta-
tion or translation services and forced the woman to rely on her daugh-
ter’s interpretation abilities.20 Her daughter “had no formal Spanish-
language training beyond one year of Spanish classes in high school, 
[though] she ‘would . . . try [her] best to explain . . .’ in Spanish.”21 Dur-
ing the woman’s initial visit to the DWS office, an agency staffer incor-
rectly entered her employment information, and DWS denied her UI 
benefits.22 Following this mistake, the agency failed—in violation of 
federal requirements—to refer her to the alternative emergency pandemic 
assistance made available during the health crisis.23 She was notified of 
her denial through an English-only letter.24  

In the months that followed, dozens of English-only communica-
tions informed her of appeal avenues, critical deadlines, agency requests, 
and other vital information; all of which forced her to rely on family 
members and legal representatives to translate, in violation of federal 
regulations.25 This continued despite numerous requests to send vital 
information in Spanish.26 These problems plagued her in important hear-
ings, where she struggled to obtain adequate interpretation services.27  

She was never provided interpretation assistance over the course of 
multiple, in-person visits to correct these mistakes.28 On one such visit, a 
staffer—who was the president of an “Outlaw Motorcycle Gang” with 
white supremacist ties—attended to her needs.29 He refused—without 
explanation and against agency policy—to accept documents that he 
requested when she returned with them the next day, creating an addi-
tional four-week delay in receiving the UI benefits she desperately need-
  
 17. Murguia v. Childers, 81 F.4th 770, 773–74 (8th Cir. 2023); Murguía, , 2022 WL 2911692, 
at *5–7.  
 18. 29 C.F.R. § 38.9(e) (2026).  
 19. 29 C.F.R. § 38.9(f)(2) (2026). 
 20. Murguía, 2022 WL 2911692, at *11, 13. 
 21. Murguia, 81 F.4th at 779 (Kelly, J., dissenting). 
 22. Murguía, 2022 WL 2911692, at *5–6; Murguía v. Childers, No. 5:20-CV-5221, 2021 WL 
799876, at *2 (W.D. Ark. Mar. 2, 2021). 
 23. Murguía, 2021 WL 799876 at *2.  
 24. Murguía, , 2022 WL 2911692, at *6. 
 25. Id. at *6–7 (describing the process with no interpreter). “DWS has no Spanish translation 
for three of the most critical forms despite recognizing them as vital since 2017[,] . . . [which] were 
sent to Murguía at least 10 times, each containing different information[,] . . . [and] DWS has no 
way of communicating this written information to claimants in Spanish.” Brief of Appellant at 32, 
Murguia v. Childers, No. 22-3821 (8th Cir. Dec. 19, 2022). 
 26. Murguía, 2022 WL 2911692, at *13. These requests occurred on multiple dates and came 
from multiple individuals, including the woman in question, her daughter, and her attorneys. Brief of 
Appellant at 34–38, Murguia v. Childers, No. 22-3821 (8th Cir. Dec. 19, 2022). 
 27. Murguía, 2022 WL 2911692, at *7.  
 28. Id. at *6–7; Murguía v. Childers, No. 5:20-CV-5221, 2021 WL 799876, at *2 (W.D. Ark. 
Mar. 2, 2021). 
 29. He publicly shared his involvement with this organization in the DWS office. Murguía, 
2022 WL 2911692, at *18. 
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ed.30 Instead, the staffer ran a check on her immigration status, contrary 
to the agency’s policies and practices.31 When she finally received her UI 
benefits after over a year, DWS initiated a fraud investigation based on 
her failure to report earnings correctly because she did not understand the 
untranslated income-reporting requirements that came with the bene-
fits.32 After another year of fraud-induced paperwork and hearings,33 
DWS concluded that she “did not willfully misrepresent material facts 
when filing her weekly claim,” finding that the mistake was “due to her 
inability to speak English.”34 

The staffer that “assisted” her had previously managed two DWS 
offices from 2011 to 2016, where he “discouraged staff from spending 
too much time helping LEP claimants, refused to act on [an] employee's 
report that LEP clients were not being served properly, and . . . put little 
effort into improving services.”35 As the Eighth Circuit noted:  

There was a perception in the DWS office that [he] did not “like Lat-
ins,” and that he generally spoke in a loud, angry voice when Latino 
or Hispanic unemployment claimants were in the office. [The em-
ployee], who had served in managerial positions at DWS, had once 
directed a bilingual Spanish-speaking DWS employee to stop assist-
ing Spanish-speaking LEP claimants. He also sometimes directed 
DWS employees who spoke no Spanish to assist Spanish-speaking 
claimants. One subordinate testified that it “seemed pretty obvious” 
that [he] did not want employees to call interpreters for Spanish-
speaking claimants because he did not want the agency to pay for in-
terpreters.36  

Before the exchange with the LEP woman detailed above, the Depart-
ment of Labor (DOL) initiated an investigation into DWS due to signifi-
cant deficiencies in its handling of LEP services, and entered into a 2017 
settlement to correct widespread issues.37 The investigation found that 
DWS’s “policies, practices and procedures appear inadequate to meet the 
needs of Arkansas’ LEP populations,”38 leading to corrective require-
ments that one DWS executive called, “so unAmerican.”39  

  
 30. Id. at *6 
 31. Murguia v. Childers, 81 F.4th 770, 779 (Kelly, J., dissenting) (8th Cir. 2023); Murguía, 
2022 WL 2911692, at *16. 
 32. Murguía, 2022 WL 2911692, at *7.  
 33. Murguia, 81 F.4th at 780 (Kelly, J., dissenting) (stating that an interpreter was provided 
for the first time during this appeal hearing, though “the interpreter's ‘version of questions in Spanish 
did not make sense to [her] sometimes,’ and in the middle of the hearing, the interpreter ‘stopped 
interpreting’ and Murguía heard only English from then on.”). 
 34. Murguía, 2022 WL 2911692, at *7. 
 35. Id. at *17. 
 36. Murguia, 81 F.4th at 779–80 (Kelly, J., dissenting). 
 37. During this time, five former employees resigned due to his bullying, harassment, abuse, 
age discrimination, and inappropriate sexual behavior. Murguía, 2022 WL 2911692, at *17–18. 
 38. ARK. DEP’T OF WORKFORCE SERV., PUBLIC NOTICE (2017), https://dws.arkansas.gov/wp-
content/uploads/English-Public-Notice-12-17-2017.pdf. See also Murguia, 81 F.4th at 780 (Kelly, J., 
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Despite the DOL’s investigation and settlement, DWS rehired the 
staffer in 2020, four years after his 2016 departure, leading to his contin-
ued influence over LEP individuals and the encounter highlighted 
above.40 Indeed, all of the issues and deficiencies the LEP woman faced 
occurred after remedial measures were supposedly taken in response to 
the 2017 DOL settlement,41 leaving one to wonder what progress (if any) 
has come as a result of agency regulation and accountability efforts. 
From April 2020 to May 2021 alone, DWS provided emails of around 
twenty complaints from Spanish-speaking individuals and DWS workers 
alike, each reflecting continuing “fundamental access issues.”42 

Overall, this LEP woman’s path to gaining critical and life-
sustaining unemployment support was blocked by a myriad of language 
access challenges that frustrated communication, administrative progress, 
and the timely relief she desperately needed.43 Standing in her path was a 
workforce department ill-prepared to serve clients with additional barri-
ers to benefit access, particularly during the COVID-19 crisis.44 Her 
DWS office lacked interpreters,45 proper translation for vital docu-
ments,46 and properly displayed notices that might have helped her gain 
linguistic support.47 Through the aid of family and sheer grit, she navi-
gated the maze of bureaucratic paperwork and processes only to find her 
access to public benefits denied for more than a year due to a string of 
miscommunications and administrative errors.48 As a result, she was un-
able to pay “rent or other bills, buy enough food for her family, or pro-
vide clothing and shoes for her son” while she awaited the critical unem-
ployment support she was entitled to.49 

  
dissenting) (“DWS generally failed to provide ‘adequate interpretation services in a timely manner 
to LEP individuals,’ ‘adequate translation services in a timely manner,’ or ‘provide[] LEP individu-
als with appropriate notice of language assistance services.’ The DOL concluded that DWS's ‘poli-
cies, procedures, and practices were inadequate to meet its obligations under Title VI . . . and the 
implementing regulations for these statutes.’”).  
 39. Brief for Appellant at 41, Murguia v. Childers, No. 22-3821 (8th Cir. Dec. 19, 2022).  
 40. Murguía, 2022 WL 2911692, at *18. 
 41. Id. at *18. 
 42. Brief of Appellant at 28–29, Murguia v. Childers, No. 22-3821 (8th Cir. Dec. 19, 2022) 
(referencing “not receiving language assistance from local offices, the inability to reach DWS’s LEP 
Coordinator, receiving incomprehensible letters in English, DWS workers having difficulty finding 
interpreters, the agency’s interpreter directory being out of date, and claimants’ use of informal 
interpreters.”). 
 43. Murguía v. Childers, No. 5:20-CV-5221, 2021 WL 799876, at *2 (W.D. Ark. Mar. 2, 
2021) (describing an overview of the challenges). 
 44. Id. (describing the department’s failure to help).  
 45. Id. 
 46. Id. 
 47. Id. 
 48. Id. (describing the sheer number of hurdles Ms. Murgía had to overcome throughout the 
situation). 
 49. Murguía v. Childers, No. 5:20-CV-5221, 2021 WL 1601748, at *9 (W.D. Ark. Apr. 23, 
2021). 
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The courts would offer little relief, as after almost two years of liti-
gation, her case would be dismissed on summary judgment.50 This oc-
curred, in part, because the Supreme Court disallowed a private right of 
action for Title VI disparate impact claims, and lower courts refuse to 
adopt alternative avenues for demonstrating discriminatory intent when 
Title VI infractions repeatedly violate LEP rights.51 On appeal, the 
Eighth Circuit affirmed the dismissal of her claims.52 

Her story is but one of many that highlight the inequities that LEP 
individuals continue to face due to a lack of meaningful language access 
to critical services. When they seek relief from the courts or from en-
forcement agencies, they find few effective avenues for obtaining it. In 
essence, the doors of justice are closed to LEP individuals both in the 
courts and through the absence of meaningful agency enforcement de-
signed to protect their rights. This reality is part of a larger crisis within 
Title VI, one in which agencies and federally funded recipients can re-
peatedly enact or fail to rectify discriminatory practices without judicial 
oversight or fear of accountability.  

As an initial matter, this Article provides a cursory overview of the 
current Title VI landscape and examines the legal hurdles facing victims 
of discrimination—and LEP individuals specifically—as they seek relief 
for violations of their civil rights. This overview concludes by bringing 
the primary obstacle to change into full view: Lower courts are generally 
reluctant to embrace solutions to this crisis despite the substantial nega-
tive consequences that current legal approaches create for affected indi-
viduals and the nation as a whole.  

Surveying the current Title VI landscape shows that lower courts 
are generally reluctant to embrace solutions to this crisis despite the sub-
stantial negative consequences that current legal approaches create for 
affected individuals and the nation as a whole. Accordingly, this Arti-
cle’s primary aim is to provide the motivation for change by first focus-
ing attention on the preventable procedural justice issues at hand, along 
with their destabilizing and delegitimizing effect on Title VI. These pro-
cedural justice issues are rooted in Supreme Court precedent prohibiting 
disparate impact claims, coupled with a limited interpretation of what 
constitutes intentional violations of Title VI.53 When combined with inef-
fective agency enforcement of Title VI protections (the sole avenue of 

  
 50. Murguía v. Childers, No. 5:20-CV-5221, 2022 WL 2911692, at *1 (W.D. Ark. Jul. 22, 
2022). 
 51. See Alexander v. Sandoval, 532 U.S. 275, 310 (2001) (describing the private right of 
action); Murguía, 2022 WL 2911692, at *8 (exemplifying the lower court’s approach); Derek W. 
Black, The Mysteriously Reappearing Cause of Action: The Court’s Expanded Concept of Intention-
al Gender and Race Discrimination in Federally Funded Programs, 67 MD. L. REV. 358, 379 (2008) 
(describing application of Sandoval). 
 52. Murguia v. Childers, 81 F.4th 770, 778 (8th Cir. 2023). 
 53. See infra Section I.C (describing the Supreme Court precedent and Title VI). 
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recourse for some plaintiffs),54 these issues hobble accountability and 
enforcement on the one hand while preventing victims from finding per-
sonal relief from Title VI violations on the other.  

Next, this Article explores moral credibility considerations that 
should motivate legislative, agency, and judicial action. Specifically, it 
evaluates the failure of entities, programs, or activities that receive feder-
al financial assistance (recipients) regulated under Title VI to provide 
meaningful language access for LEP communities in times of foreseeable 
crisis.55 In such times, a recipient’s discriminatory negligence, lack of 
enforcement, and value-driven choice to forgo Title VI requirements 
imperils some of our nation’s most vulnerable communities at their time 
of greatest need. These failures not only undercut the rights of LEP 
communities but also inhibit federal agencies’ ability to further critical 
social, economic, and health-related objectives, calling into question the 
moral legitimacy of current approaches. These considerations and more 
should provide courts with the motivation needed to expand avenues for 
accountability and relief for individuals bringing Title VI claims.  

Part I discusses the legal landscape of Title VI, its application to the 
LEP context, and obstacles inhibiting the realization of meaningful lan-
guage access for LEP individuals today. Part II focuses on procedural 
justice issues undercutting the legitimacy of meaningful access protec-
tions and the implications this has for the normative power of Title VI 
law itself. Part III examines these difficulties from the standpoint of the 
law’s moral credibility, especially through lens of disaster and crisis. Part 
IV synthesizes these procedural justice and moral credibility frameworks 
in a Title VI context, arguing that they justify judicial reform in an effort 
to enforce meaningful access requirements. Part V explores approaches 
and solutions to resolve this. 

I. “MEANINGFUL ACCESS” IN AMERICA 

A. Federal Protections for LEP Individuals  

Title VI of the Civil Rights Act of 1964 has two primary objectives: 
It aims to “avoid the use of federal resources to support discriminatory 
practices” and seeks to “provide individual citizens effective protection 
against those practices.”56 Section 601 of the Act prohibits federal bene-
fits recipients from discriminating “on the ground[s] of race, color, or 
national origin . . . under any program or activity receiving Federal fi-

  
 54. Id. 
 55. See U.S. Dep’t of Just., Title VI Legal Manual § V.D. (2021) [hereinafter Title VI Legal 
Manual] (stating that “[t]he term recipient means any State, political subdivision of any State, or 
instrumentality of any State or political subdivision, any public or private agency, institution, or 
organization, or other entity, or any individual, in any State, to whom Federal financial assistance is 
extended, directly or through another recipient . . . .”). 
 56. Cannon v. Univ. of Chi., 441 U.S. 677, 704 (1979). 
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nancial assistance.”57 Recipients of federal funds include agencies, gov-
ernment entities, or any other public or private organization that receives 
direct or indirect federal funding.58 In order to enforce Section 601’s 
prohibitions, Section 602 “empowers federal departments and agencies 
to promulgate regulations aimed at effectuating the anti-discrimination 
provisions of Section 601.”59 This includes regulatory language that 
specifies that recipients may not “utilize criteria or methods of admin-
istration which have the effect of subjecting individuals to discrimination 
because of their race, color, or national origin,” otherwise understood as 
a disparate impact provision.60 This provision regulates “activity that is 
undertaken with no intention of discriminating, but . . . ultimately has 
disproportionate effects on individuals within particular racial or national 
origin groups.”61  

Disparate impact regulations predominantly pertain to practices or 
policies that create a discriminatory impact on protected groups, regard-
less of whether recipients intend for those policies to do so.62 That is, the 
focus is on “the consequences of the recipient’s practices, rather than the 
recipient’s intent.”63 Disparate impact provisions are critical, as a grow-
ing body of research affirms the need for legal tools that address the 
widespread problems of implicit bias affecting protected groups.64 To 
advance a disparate impact claim, a plaintiff must first demonstrate that a 
policy or practice disproportionately affects a protected group.65 Next, 
the defendant (i.e., recipient) must show that there was a “substantial 
legitimate justification” for the policy or practice.66 A violation still oc-
curs if the justification is shown to be pretextual.67 Lastly, the plaintiff 
must show that a less discriminatory alternative is available; the availa-
bility of a less discriminatory alternative establishes that a policy or prac-
tice violates disparate impact regulations even if there is a justification.68  

As an extension of Title VI national origin discrimination, the Su-
preme Court prohibited recipients of federal funds from discriminating 

  
 57. 42 U.S.C. § 2000d (2026). 
 58. Audrey Daly, Comment, How to Speak American: In Search of the Real Meaning of 
“Meaningful Access” to Government Services for Language Minorities, 110 PENN ST. L. REV. 1005, 
1018 (2006). 
 59. Id. at 1018–19. 
 60. Id. at 1019. 
 61. Id. 
 62. See Title VI Legal Manual, supra note 55, § VII-A (defining disparate impact liability).  
 63. Id. See Lau v. Nichols, 414 U.S. 563, 568 (describing how discrimination is barred when 
it has a discriminatory effect). 
 64. Title VI Legal Manual, supra note 55, § VII-A. 
 65. Id. § VII-C. 
 66. Id. See also N.Y. Urb. League, Inc. v. New York, 71 F.3d 1031, 1036 (2d Cir. 1995) 
(describing the same steps in a case for disparate impact). 
 67. Title VI Legal Manual, supra note 55, § VII-C. See also Elston v. Talladega Cnty. Bd. of 
Educ., 997 F.2d 1394, 1407 (11th Cir. 1993) (describing that a violation still occurs for pretext). 
 68. Title VI Legal Manual, supra note 55, § VII-C. 
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on the basis of language access in the landmark case Lau v. Nichols,69 
requiring that recipients provide “meaningful” access to LEP individuals 
and establishing them as a protected group.70 Executive Order 13166 (EO 
13166) confirmed the Court’s ruling, explicitly including language ac-
cess discrimination within the meaning of discrimination based on na-
tional origin.71 The EO directed the Department of Justice (DOJ) to issue 
guidance concerning the application of the EO’s prerogatives, which it 
did in 2002.72 This guidance served as a model for all federal agencies 
and departments to use in forming their own guidance for recipients re-
ceiving funding through their programs.73 For instance, it is the founda-
tion of the DOL’s own guidance letter and regulations expanding upon 
what constitutes prohibited national origin discrimination for funding 
recipients such as state workforce agencies, which provide vital benefits 
like UI.74 Unfortunately, after operating as a north star for federal and 
state language access policies for nearly twenty-five years, EO 13166 
was rescinded on March 1, 2025, by Executive Order 14224 (EO 14224), 
and current federal agency language access policies and regulations are 
under review.75 The downstream effects of this revocation remain to be 
seen, but the drastic policy shift will likely destabilize many of the mean-
ingful access protections that EO 13166 required federal agencies and 
funding recipients to instill in their institutional practices.  

For the last two decades, the DOJ’s guidance letter—pursuant to the 
now-revoked EO 13166—explicitly stated that federal funding 
“[r]ecipients are required to take reasonable steps to ensure meaningful 
access to their programs and activities by LEP persons.”76 Critically, this 
involved providing adequate translation services via interpreters and 
through the translation of “vital documents” concerning the recipient’s 
programs and activities.77 However, the DOJ’s letter also stated that its 
guidance is meant to provide a “flexible and fact-dependent standard, the 
starting point [being] an individualized assessment.”78 In making this 
assessment, the agency balances the following four factors: (1) the num-
ber or proportion of LEP persons likely to be served or encountered; (2) 
  
 69. See Lau v. Nichols, 414 U.S. 563, 568–69 (1974) (holding that a failure to provide sup-
plemental English language instruction to non-English speaking students constituted a violation of 
Section 601 of Title VI because it deprived students of educational access). 
 70. Id. at 568.  
 71. Exec. Order No. 13166, 65 Fed. Reg. 50121 (Aug. 16, 2000). 
 72. Id.; see Guidance to Federal Financial Assistance Recipients Regarding Title VI Prohibi-
tion Against National Origin Discrimination Affecting Limited English Proficient Persons, 67 Fed. 
Reg. 41455 (June 18, 2002) (affirming the executive order’s demand to publish guidance).  
 73. Daly, supra note 58, at 1021. 
 74. See, e.g., 29 C.F.R. § 38.4(zz) (2017) (providing an example of such a regulation). 
 75. Exec. Order No. 14224, 90 Fed. Reg. 11363 (Mar. 6, 2025). 
 76. Guidance to Federal Financial Assistance Recipients Regarding Title VI Prohibition 
Against National Origin Discrimination Affecting Limited English Proficient Persons, 67 Fed. Reg. 
41455 (June 18, 2002). 
 77. Id. 
 78. Id. 
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the frequency of the program’s contact with LEP individuals; (3) the 
nature and importance of the program, activity, or service to people’s 
lives; and (4) the costs and resources available to the grantee/recipient.79 
This flexibility provided agencies and recipients with a cost-benefit 
framework that allowed them to shape meaningful access approaches 
that were best-suited for their contexts and capacity.  

This guidance is currently in flux as EO 14224 “orders the attorney 
general to rescind and then update [current] guidance[,] . . . [and leaves 
language access measures] to the discretion of agency leaders.”80 While 
EO 14224 explicitly does not prohibit federal agencies from providing 
LEP services and “neither ‘requires or directs any change in the services 
provided by any agency,’” the Trump Administration’s shift removes 
requirements based in EO 13166 and makes many meaningful access 
steps discretionary.81 Further guidance is forthcoming, but an interim 
memorandum from the Attorney General directs agencies to review and 
rescind current guidance that conflicts with the administration’s policies 
(i.e. EO 14224), encourages the phasing out of “unnecessary multilingual 
offerings,” and “could lead to the end of many agencies’ language access 
policies and initiatives, including the dozens issued in recent years under 
administrations of both parties.”82 

Despite the revocation of EO 13166, national origin and language 
access protections continue to extend to a host of federal agencies and 
associated programs via statute and judicial precedent. For example, the 
DOL’s guidance letter is not solely dependent on EO 13166 and the 
DOJ’s guidance letter, it also incorporates and overlaps with the Work-
force Innovation and Opportunity Act (WIOA), which is currently the 
DOL’s “primary mechanism for providing financial assistance for a 
comprehensive system of job training and placement services for adults 
and eligible youth.”83 Section 1557 of the Affordable Care Act applies 
language access guidance and prohibitions to the healthcare sector.84 
  
 79. Id. 
 80. Jacob Hofstetter, Shifting Priorities: How the Official English Executive Order Could 
Affect Language Access Efforts, MIGRATION POL’Y INST. (Mar. 2025), 
https://www.migrationpolicy.org/news/official-english-order-language-access (paraphrasing the 
language used in the order); Exec. Order No. 14224, 90 Fed. Reg. 11363 (Mar. 6, 2025) (providing 
the exact language used in the order). 
 81. Hofstetter, supra note 80 (paraphrasing the language); Exec. Order No. 14224, 90 Fed. 
Reg. 11363 (Mar. 6, 2025) (providing the exact language in the order). 
 82. See Memorandum from the Att’y Gen. to All Fed. Agencies on Implementation of Exec. 
Ord. No. 14,224: Designating Eng. as the Off. Language of the U.S. 2 (July 14, 2025) [hereinafter 
Exec. Ord. No. 14,224 Memorandum] (on file with author); Joanna E. Cuevas Ingram & Ben 
D’Avanzo, Trump Administration’s Attempts to Dismantle Language Access Do Not Erase Civil 
Rights Law, NAT’L IMMIGR. L. CTR. (Aug. 7, 2025), https://www.nilc.org/articles/trump-
administrations-attempts-to-dismantle-language-access-do-not-erase-civil-rights-law/. 
 83. Implementation of the Nondiscrimination and Equal Opportunity Provisions of the Work-
force Innovation and Opportunity Act, 81 Fed. Reg. 87130, 87199 (Dec. 2, 2016).  
 84. HHS Takes Action to Break Language Barriers, DEP’T OF HEALTH & HUM. SERVS. (Oct. 
6, 2022), 
https://us.pagefreezer.com/en-US/wa/browse/0a7f82bb-be6e-448a-ae11-373d22c37842?find-by-tim
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Other acts and regulations extend it to education,85 immigration,86 and 
the judicial system,87 creating LEP protections in many critical areas of 
American life. Accordingly, when funding recipients violate these stat-
utes and regulations, they run afoul of Title VI’s disparate impact provi-
sion.  

B. The Substantial Challenges Facing LEP Communities 

The story at the outset of this Article reflects a broader failure of Ti-
tle VI to realize its goals, affecting many of the estimated 25 million LEP 
individuals currently residing in the United States.88 That failure is exac-
erbated by the outsized difficulties that LEP communities face. Nearly a 
quarter of LEP individuals are members of our most vulnerable popula-
tions, including children and the elderly.89 “In 2013, about 25 percent of 
LEP individuals lived in households with an annual income below the 
official federal poverty line—nearly twice as high as the share of Eng-
lish-proficient persons (14[%])”—with that number rising to 36% in 
2019.90 There are wide education gaps,91 and many LEP individuals are 
relegated to low-paying, low-skilled jobs.92 As a group, LEP individuals 
earn 39% less than English-proficient individuals,93 making them espe-

  
es-
tamp=2023-01-01T06:35:59Z&url=https:%2F%2Fwww.hhs.gov%2Fabout%2Fnews%2F2022%2F1
0%2F06%2Fhhs-takes-action-break-language-barriers.html&timestamp=2023-01-01T03:43:25Z; 
see 42 U.S.C. § 18116 (2025) (prohibiting discrimination in any health program).  
 85. Justice Department Settles with Newark Public Schools to Protect English Learner Stu-
dents, U.S. DEP’T OF JUST. (Feb. 6, 2025), https://www.justice.gov/opa/pr/justice-department-settles-
newark-public-schools-protect-english-learner-students.  
 86. Tom Jawetz & Scott Shuchart, Language Access Has Life-or-Death Consequences for 
Migrants, CTR. FOR AM. PROGRESS (Feb. 20, 2019), 
https://www.americanprogress.org/article/language-access-life-death-consequences-migrants/. 
 87. Justice Department Obtains Settlement in Title VI Retaliation Matter with the Florida 
State Courts System, U.S. DEP’T OF JUST. (Feb. 6, 2025), https://www.justice.gov/opa/pr/justice-
department-obtains-settlement-title-vi-retaliation-matter-florida-state-courts-system.  
 88. Alissa Rutkowski, Language Access Act Helps Make COVID-19 Resources Accessible to 
LEP Individuals, JOINT NAT’L COMM. FOR LANGUAGES NAT’L COUNCIL FOR LANGUAGES AND 
INT’L STUD. (Aug. 14, 2020), https://www.languagepolicy.org/post/language-access-act-helps-make-
covid-19-resources-accessible-to-lep-individuals; Hofstetter supra note 80.  
 89. Fred Dews, Six Questions about the Limited English Proficient (LEP) Workforce, 
BROOKINGS (Sep. 24, 2014), 
https://www.brookings.edu/blog/brookings-now/2014/09/24/six-questions-about-the-limited-english-
profi-
cient-lep-workforce/#:~:text=According%20to%20Wilson%2C%20nearly%20one,64)%20is%20lim
ited%20English%20proficient.  
 90. Jie Zong & Jeanne Batalova, The Limited English Proficient Population in the United 
States in 2013, MIGRATION POL'Y INST. (July 8, 2015), 
https://www.migrationpolicy.org/article/limited-english-proficient-population-united-states-2013; 
SANDY DIETRICH & ERIK HERNANDEZ, LANGUAGE USE IN THE UNITED STATES: 2019 10 (U.S. 
CENSUS BUREAU 2022). 
 91. JILL H. WILSON, INVESTING IN ENGLISH SKILLS: THE LIMITED ENGLISH PROFICIENT 
WORKFORCE IN U.S. METROPOLITAN AREAS 9 (BROOKINGS 2014). 
 92. Id. at 12. 
 93. Dews, supra note 89. 
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cially vulnerable to economic and health-related crises.94 Amplifying this 
vulnerability, LEP individuals face language access issues in gaining 
adequate healthcare,95 education,96 and unemployment benefits;97 inter-
acting with law enforcement;98 navigating immigration services;99 and 
engaging the judicial system.100 This issue is especially pronounced for 
immigrants, with over half of immigrants with LEP saying they have 
faced language barriers in the various critical sectors of American life.101 
These access issues persist despite Title VI’s legal protections and agen-
cy guidance, due in part to enforcement and implementation issues dis-
cussed in greater depth below.  

For instance, in education, where LEP individuals are expected to 
make up 25% of the student population in 2025, 71% of LEP youth score 
lower on standardized tests than their non-LEP peers.102 They are less 
likely to take rigorous academic courses, finish high school, or attend 
colleges, due in part to a lack of language support systems for LEP stu-
dents.103 A 2023 Family Needs Assessment reported that nearly 60% of 
parents surveyed were concerned about the lack of access to translation 
or interpretation services at school.104 LEP parents “are frequently denied 
access to communication from their child’s school in their primary lan-

  
 94. Travis Lavenski, Exploring Barriers to Unemployment for Limited English Proficiency 
Claimants, ONLABOR (Dec. 15, 2021), https://onlabor.org/exploring-barriers-to-unemployment-for-
limited-english-proficiency-claimants/. 
 95. Gregory E. Fosheim, Jacob Mattinson, Todd A. Solomon, & McDermott Will & Schulte 
LLP, HHS Issues Proposed Rule Under Section 1557 of the Affordable Care Act: Nondiscrimination 
in Health Programs and Activities, NAT’L L. REV. (Aug. 18, 2022), 
https://www.natlawreview.com/article/hhs-issues-proposed-rule-under-section-1557-affordable-care-
act-nondiscrimination. 
 96. Daniel Maweu Lee, America’s Lackluster Support for Limited English Proficiency Speak-
ers, GEO. PUB. POL’Y REV. (July 17, 2020), https://gppreview.com/2020/07/17/americas-lackluster-
support-limited-english-proficiency-speakers/; See Education, LEP.GOV, 
https://web.archive.org/web/20230204161720/https://www.lep.gov/education (choose “Federal 
Agreements and Settlements” bar) (this website no longer exists due to the Department of Justice 
temporarily suspending the operations of lep.gov, pending an internal review, but it is archived on 
the Internet Archive) (last visited Apr. 23, 2026). 
 97. Lavenski, supra note 94. 
 98. Justice Department Settles Investigation into Language Barriers In The Hazleton Police 
Department, U.S. DEP’T OF JUST. (June 1, 2021), https://www.justice.gov/usao-mdpa/pr/justice-
department-settles-investigation-language-barriers-hazleton-police-department. 
 99. Jawetz & Shuchart, supra note 86. 
 100. U.S. DEP’T OF JUST., supra note 87. 
 101. Alisha Rao, Drishti Pillai, Samantha Artiga, Liz Hamel, Shannon Schumacher, Audrey 
Kearney, & Marley Presiado, Five Key Facts About Immigrants with Limited English Proficiency, 
KFF (Mar. 14, 2024), https://www.kff.org/racial-equity-and-health-policy/issue-brief/five-key-facts-
about-immigrants-with-limited-english-proficiency/. 
 102. Lisa P. Spees, Stephanie Potochnick, & Krista M. Perreira, The Academic Achievement of 
Limited English Proficient (LEP) Youth in New and Established Immigrant States: Lessons from the 
National Assessment of Educational Progress (NAEP), 24 EDUC. POL’Y ANALYSIS ARCHIVES, Oct. 
3, 2016, at 1, 3.  
 103. Id. 
 104. Amanda Geduld, Left Powerless: Non-English-Speaking Parents Denied Vital Translation 
Services, THE 74 (Sep. 19, 2024), https://www.the74million.org/article/left-powerless-non-english-
speaking-parents-denied-vital-translation-services/. 
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guage.”105 The report notes that LEP parents “often turn[] to Google 
translate, their own kid or a bilingual staff member who isn’t a trained 
interpreter for issues as simple as their child being absent for a day or as 
complex and intimidating as a special education meeting or a school dis-
ciplinary hearing.”106 In one instance, a school repeatedly failed to pro-
vide interpretation services for a parent whose fifth grade daughter com-
plained that she was sexually assaulted at school and endured further 
attacks in the following weeks.107 When her daughter was hospitalized 
due to the incident, her son was forced to translate a challenging conver-
sation between his mother and the principal about his sister’s traumatiz-
ing experiences.108 Overall, advocates point to lack of accountability as 
central to the problem:  

“It’s not really a system that’s working . . . . The problem is that there 
are resources and there is guidance and there’s definitely a little bit of 
oversight, it’s just that I’m not sure the schools are actually being 
held accountable.” Unlike federal laws that protect students with dis-
abilities, . . . the enforcement mechanisms just aren’t very robust.109 

More recently, the Trump Administration has begun rescinding guidance 
that spells out educational rights for LEP students,110 laying off most 
staff in the Department of Education that serve English learners,111 and 
eliminating funding for programs that support English language learn-
ers.112  

In the immigration context, where language access issues are signif-
icant and widespread due to enforcement and accountability failures, 
contact with border agents and other immigration officials often occurs 
in the midst of medical emergencies or other life-threatening situa-

  
 105. Id. 
 106. Id. (quoting Nancy Leon, director of the D.C.-based immigration advocacy organization 
MLOV—Many Languages, One Voice: “It’s such a prevalent issue that everybody knows about 
it . . . . It’s unspoken. It’s expected. So sometimes it’s something parents don’t even bring up to us 
because it just happens so frequently.”). 
 107. Id. 
 108. Id. (“I felt powerless, not being able to say what I wanted to say, how I wanted to say it, in 
the manner and moment that I wanted to say it . . . [a]nd it also made me feel bad. There were a lot 
of times that I felt . . . if I was not like them—because I can’t speak the language—that I didn’t 
belong there. I felt ignored.”). 
 109. Id. (quoting Rodriguez-Engberg from Advocates for Children). 
 110. Kalyn Belsha, Trump Administration Rolls Back Pivotal Guidance About Educational 
Rights of English Learners, CHALKBEAT (Aug. 20, 2025), 
https://www.chalkbeat.org/2025/08/20/trump-administration-rescinds-school-guidance-for-serving-
english-learners/. 
 111. Kalyn Belsha, Trump Education Department Decimates Office Serving 5 Million English 
Learners in Public Schools, CHALKBEAT (Mar. 21, 2025), 
https://www.chalkbeat.org/2025/03/21/trump-education-department-dismantles-office-for-students-
learning-english/. 
 112. Erica Meltzer, Trump Budget Proposal Slashes $6 Billion From K-12 Spending but Gives 
Charters a Bump, CHALKBEAT (May 2, 2025), https://www.chalkbeat.org/2025/05/03/trump-budget-
proposal-slashes-education-spending-gives-states-power/. 
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tions.113 This was most drastically demonstrated when two children (sev-
en and eight years old) died in Border Patrol custody after agents failed 
to adequately assess their medical needs due to language barriers.114 
Language barriers prevent asylum seekers from understanding their 
rights, reporting abuse, and can lead to family separation, extended de-
tention, or wrongful deportation.115 Individuals may be forced to undergo 
credible fear interviews in languages they do not fully understand, be 
provided interpreters in court that do not speak their indigenous dialects, 
go without translated legal materials (often the only source of legal in-
formation for unrepresented detainees), or receive incomplete transla-
tions from court interpreters.116 The consequences of these realities can 
be devastating:  

Many African asylum seekers, for whom DHS failed to provide 
proper interpretation during credible fear interviews, have received 
erroneous negative determinations, including a Guinean torture sur-
vivor denied interpretation in his native language, a 19-year-old Ivo-
rian asylum seeker who was kidnapped and tortured, and an Angolan 
political activist forced to conduct his credible fear interview in 
French even though it neither [sic] his native language nor the offi-
cial language of Angola. 

. . . . 

ICE deported a Somali asylum seeker in September 2021 who had 
been tortured by a terrorist group due to his work as a government con-
tractor. He feared return to Somalia where Al Shabaab had tortured him 
and murdered his brother but received a negative fear determination after 
undergoing a [credible fear interview] with inadequate interpretation. 
The man, who speaks English but requested a Somali interpreter because 
English is not his native language, reported to Human Rights First that 
the interpreter was not competent in Somali. For instance, when he stated 
that he was “tortured,” the interpreter translated it as “they caused me 
problems.” During a review of the negative fear determination, he tried 
to explain to the immigration judge why the determination was errone-
ous, but the judge accused him of contradicting himself and cut him off, 
stating that he only had 15 minutes for each review.117 

  
 113. Jawetz & Shuchart, supra note 86. 
 114. Id. 
 115. Zefitret Abera Molla, Improving Language Access in the U.S. Asylum System, CTR. FOR 
AM. PROGRESS (May 25, 2023), https://www.americanprogress.org/article/improving-language-
access-in-the-u-s-asylum-system/. 
 116. Id. (“Going through the process in a language that one does not fully comprehend can 
have devastating consequences: If at any point in the process the recorded version of a migrant’s 
story is incorrect or incomplete, it can affect their asylum case, as it can be difficult to correct the 
story later.”). 
 117. REBECCA GENDELMAN, “I’M A PRISONER HERE”: BIDEN ADMINISTRATION POLICIES 
LOCK UP ASYLUM SEEKERS 5, 35 (2022).  
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Language access issues are not limited to immigrations courts; they 
are prevalent throughout the court system, where “the lack of language 
services [can result] in longer incarcerations, conflicts of interests in 
criminal proceedings and barriers to important civil protections in do-
mestic violence and child custody proceedings.”118 Within the last few 
years, criminal, civil, drug, and administrative courts have time and again 
failed to adequately meet their Title VI obligations, resulting in life-
changing (and costly) consequences.119 Similarly, law enforcement is 
plagued with language access violations that regularly impact LEP com-
munities.120 

In healthcare, LEP individuals are at greater risk for medical errors, 
infections, falls, and longer hospital stays due to a lack of effective 
communication.121 They are more likely to misunderstand medical in-
  
 118. Justice Department Resolves Language Access Investigation of North Carolina Courts, 
U.S. DEP’T OF JUST. (Feb. 6, 2025), https://www.justice.gov/opa/pr/justice-department-resolves-
language-access-investigation-north-carolina-courts. 
 119. See, e.g., Justice Department and Colorado Judiciary Improve Language Access in 
Courts for Individuals with Limited English Proficiency, U.S. DEP’T OF JUST. (Feb. 6, 2025), 
https://www.justice.gov/opa/pr/justice-department-and-colorado-judiciary-improve-language-access-
courts-individuals-limited (describing Colorado’s effort to improve language access); Justice De-
partment Reaches Agreement with the New Jersey Judiciary to Resolve Language Access and Retal-
iation Investigation, U.S. DEP’T OF JUST. (Feb. 6, 2025), https://www.justice.gov/opa/pr/justice-
department-reaches-agreement-new-jersey-judiciary-resolve-language-access-and (resulting in an 
$89,818 settlement); Justice Department Settles Language Access and Retaliation Investigation of 
Courts in Fort Bend County, Texas, U.S. DEP’T OF JUST. (Feb. 6, 2025), 
https://www.justice.gov/archives/opa/pr/justice-department-settles-language-access-and-retaliation-
investigation-courts-fort-bend (describing a settlement in Texas to improve language access); Justice 
Department Enters Agreement with the New York State Unified Court System to Resolve Title VI 
Language Access Review, U.S. DEP’T OF JUST. (Feb. 6, 2025), 
https://www.justice.gov/opa/pr/justice-department-enters-agreement-new-york-state-unified-court-
system-resolve-title-vi (describing an agreement with New York to resolve language access); Justice 
Department Settles Investigation into Language Barriers in the Colorado Administrative Court 
System, U.S. DEP’T OF JUST. (Feb. 6, 2025), https://www.justice.gov/opa/pr/justice-department-
settles-investigation-language-barriers-colorado-administrative-court (describing another example of 
a settlement in Colorado). 
 120. See, e.g., Justice Department Secures Language Access Agreement with Sheriff’s Office in 
Washington State, U.S. DEP’T OF JUST. (Feb. 6, 2025), https://www.justice.gov/opa/pr/justice-
department-secures-language-access-agreement-sheriffs-office-washington-state (describing an 
agreement with law enforcement in Washington); Justice Department Secures Language Access 
Agreement with Dane County, Wisconsin, Sheriff’s Office, U.S. DEP’T OF JUST. (Feb. 6, 2025), 
https://www.justice.gov/opa/pr/justice-department-secures-language-access-agreement-dane-county-
wisconsin-sheriffs-office (describing an agreement with law enforcement in Wisconsin); Justice 
Department Announces New Language Access Law Enforcement Initiative, U.S. DEP’T OF JUST. 
(Feb. 6, 2025), https://www.justice.gov/opa/pr/justice-department-announces-new-language-access-
law-enforcement-initiative (describing a resolution with law enforcement in Colorado); Justice 
Department Secures Language Access Agreement with Alameda County Sheriff’s Office in Califor-
nia, U.S. DEP’T OF JUST. (Feb. 6, 2025), https://www.justice.gov/opa/pr/justice-department-secures-
language-access-agreement-alameda-county-sheriffs-office (describing an agreement with law 
enforcement in California); Justice Department Settles Investigation into Language Barriers in the 
Hazleton Police Department, U.S. DEP’T OF JUST. (Feb. 6, 2025), 
https://www.justice.gov/opa/pr/justice-department-settles-investigation-language-barriers-hazleton-
police-department (describing a settlement with law enforcement in Pennsylvania). 
 121. Improving Patient Safety Systems for Patients with Limited English Proficiency, AGENCY 
FOR HEALTHCARE AND RSCH. QUALITY, 
https://www.ahrq.gov/health-literacy/professional-training/lepguide/chapter1.html#:~:text=LEP%20
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structions and mismanage their medical condition(s), increasing the like-
lihood of accidents, increased costs, and readmittance into hospitals.122 
Access issues can quickly become life or death determinants to any LEP 
individual, as evidenced during the COVID-19 crisis.123 For instance, at 
Massachusetts General Hospital in Boston, approximately 60% of inpa-
tients were LEP at the height of the pandemic during spring 2020.124 
Told from the perspective of her doctor, one patient’s story is instructive 
of the stakes at hand:  

We assisted with the care of a new mother in the ICU who had re-
cently extubated. A few days earlier, she had required an emergency 
cesarean delivery due to COVID-19 respiratory failure, and her 
premature baby had been transferred to another hospital in the con-
text of ventilator allocation at our institution. Her husband was quar-
antined at home, unable to hold her hand or be with their newborn. 
Separated from her family and unable to speak English, she looked at 
us with confusion and fear. Her first question to us was: “¿Dónde es-
tá mi bebé?” [Where is my baby?]. We were surrounded by noise – 
monitors beeping, nurses running, clinicians speaking rapid-fire Eng-
lish. But through the chaos, this mother heard only what was missing: 
her newborn’s cry. As neonatologists volunteering in the adult inten-
sive care unit, we found ourselves tasked with evaluating her mental 
status and reviewing the nightmare she was currently living in her na-
tive language.125  

Recent federal budgetary cuts and the chilling effect of immigration 
crackdowns are making medical errors, misdiagnoses, and deaths in-
creasingly more likely.126  

Even in non-life-threatening situations, language access barriers can 
drastically affect the economic livelihoods and survival of LEP individu-
als and families by inhibiting access to important public services and 
  
patients%20are%20at%20greater,with%20the%20same%20clinical%20condition (last visited Jan. 
18, 2026). 
 122. Id.; see generally Julie Preciado, Interpreter Services for Limited English Proficient 
Insureds Are “Reasonable” and “Necessary”, 23 HARV. LATINX L. REV. 311, 320, 322 (2020) 
(describing the negative impacts of a lack of medical interpreters). 
 123. Lisa C. Diamond, Elizabeth A. Jacobs, & Leah Karliner, Providing Equitable Care to 
Patients with Limited Dominant Language Proficiency Amid the COVID-19 Pandemic, 103 PATIENT 
EDUC. & COUNSELING 1451, 1451 (2020); Emma Goldberg, When Coronavirus Care Gets Lost in 
Translation, N.Y. TIMES (Apr. 17, 2020), https://www.nytimes.com/2020/04/17/health/covid-
coronavirus-medical-translators.html#click=https://t.co/GKeBeNA5XQ; Kate Davidson, Applying 
for Unemployment is Even Harder for Workers with Limited English, OR. PUB. BROAD. (May 16, 
2020), https://www.opb.org/news/article/unemployment-harder-workers-with-limited-english/. 
 124. Emily M. Herzberg, Alejandra Barrero-Castillero, & Juan D. Matute, The Healing Power 
of Language: Caring for Patients with Limited English Proficiency and COVID-19, 91 PEDIATRIC 
RSCH. 526, 526 (2022). 
 125. Id. 
 126. Vanessa G. Sánchez & Jazmin Orozco Rodriguez, Language Service Cutbacks Raise Fear 
of Medical Errors, Misdiagnoses, Deaths, KFF: HEALTH NEWS (May 29, 2025), 
https://kffhealthnews.org/news/article/language-translation-interpreters-health-services-trump-
immigration-cuts-english/. 



508 DENVER LAW REVIEW [Vol. 103:3  

benefits.127 The consequences of such barriers not only impact LEP 
communities, they also threaten and undermine the goals of government 
programs and the socio-economic well-being of the country.128 Despite 
these realities, recipients of federal benefits fail time129 and time again130 
to address systemic inequalities facing LEP individuals, with some or-
ganizations struggling to provide even the most basic services since their 
inception.131 

This is the reality the LEP woman highlighted above encountered 
when she walked into her local DWS office after losing her employment 
in the midst of an economic and public health crisis. Over the course of 
months, she would receive dozens of vital UI documents in English, go 
without professional interpretation services at important meetings, expe-
rience hostile encounters with state employees at the local workforce 
office, and be denied critical relief. Judicial and administrative road-
blocks that plague Title VI’s implementation laid the groundwork for the 
reality she was experiencing. These roadblocks allow access barriers to 
persist, creating devastating effects on LEP communities along the way.  

C. Judicial and Administrative Roadblocks  

Although sensible in some regards, the flexibility afforded to recipi-
ents on how to interpret and apply the goals of Title VI too often leads to 
oversights, selective application, or no application at all.132 Exacerbating 
these issues are enforcement and accountability issues arising from selec-
tive interpretations of the Administrative Procedure Act (APA) and the 
Supreme Court’s ruling in Alexander v. Sandoval.133 These interpreta-
tions, in turn, have created near-insurmountable procedural justice hur-
dles for plaintiffs seeking to adjudicate Title VI violations. 

  
 127. Davidson, supra note 123. 
 128. See id. (describing the lack of ability to apply for benefits in Spanish in Oregon); Laven-
ski, supra note 94 (describing an equity gap in who receives relief during economic downturns); 
Sheila Mulrooney Eldred, With Scarce Access To Interpreters, Immigrants Struggle To Understand 
Doctors' Orders, NAT’L PUB. RADIO: SHOTS (Aug. 15, 2018, at 14:41 ET), 
https://www.npr.org/sections/health-shots/2018/08/15/638913165/with-scarce-access-to-medical-
interpreters-immigrant-patients-struggle-to-unders (highlighting research that shows improvements 
in overall outcomes, but the lack of access regardless in hospital facilities). 
 129. See Eldred, supra note 128 (describing the lack of information provided at a hospital 
regarding Chemotherapy treatments to a patient who spoke Spanish). 
 130. Blaise Drew-Davi & Carol Brooke, Advocates File Complaint Against NC Division of 
Employment Security Over Language Access Discrimination, N.C. JUST. CTR. (June 29, 2022), 
https://www.ncjustice.org/media-release-advocates-file-complaint-against-nc-division-of-
employment-security-over-language-access-discrimination/. 
 131. Anita Hofschneider, Why Hawaii’s Language Access Office Is Having Trouble ‘Fulfilling 
Its Mission’, HONOLULU CIV. BEAT (Oct. 16, 2022), https://www.civilbeat.org/2022/10/why-
hawaiis-language-access-office-is-having-trouble-fulfilling-its-mission/. 
 132. Lavenski, supra note 94; see supra notes 81–82 and accompanying text (describing an 
executive order making meaningful access steps discretionary).  
 133. 532 U.S. 275 (2001); Meridel J. Bulle-Vu, Note, Statistical Intent: A Post-Sandoval 
Litigation Strategy for Title VI ‘Impact’ Cases, 17 GEO. J. ON POVERTY L. & POL'Y 461, 469 (2010). 
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The APA creates an avenue for challenging federally funded dis-
crimination by supplying a default cause of action for suits alleging that 
federal agencies are violating the law.134 While not designed to advance 
anti-discrimination measures, civil right advocates have “[n]onetheless, 
over subsequent decades . . . made use of administrative procedure, both 
under and around the APA, to try to counter racist practices of govern-
ment agencies and those they regulated.”135 The APA authorizes suit, “by 
any ‘person suffering legal wrong . . . or adversely affected or aggrieved 
by agency action,’ unless a relevant statute precludes judicial review or 
‘agency action is committed to agency discretion by law.’”136 The agency 
action must either be “‘made reviewable by the statute’ or represent [a] 
‘final agency action for which there is no other adequate remedy in a 
court.’”137  

Since Title VI bars funding recipients from discriminating on the 
basis of national origin, civil rights complaints that target language ac-
cess violations could be adjudicated under the APA.138 While Heckler v. 
Chaney139 raised court reviewability barriers by categorizing certain 
agency actions as “committed to agency discretion by law,”140 acts or 
inaction by government agencies that run counter to Title VI’s require-
ments may still be reviewable under the APA if Congress intended to 
allow suit, Congress limited an agency’s enforcement discretion, an 
agency’s nonenforcement violates constitutional rights, or a policy is so 
extreme that it amounts to an abdication of statutory responsibilities.141 
Adams v. Richardson142 is one example cited by the Court in Heckler, 
where federal officials’ failure to enforce Title VI against segregated 
schools qualified as such an “abdication.”143 Overall, complaints an-
chored in Title VI violations and adjudicated under the APA advanced 
the desegregation of hospitals and schools in the 1960s and 1970s.144  

Unfortunately, courts have steadily channeled antidiscrimination 
suits away from the APA toward “alternative remedies” that may be un-

  
 134. Joy Milligan, Remembering: The Constitution and Federally Funded Apartheid, 89 U. 
CHI. L. REV. 65, 124 (2022).  
 135. Sophia Z. Lee, Commemorating the Seventy-Fifth Anniversary of the Administrative 
Procedure Act: Racial Justice and Administrative Procedure, 97 CHI.-KENT L. REV. 161, 166 
(2022).  
 136. Milligan, supra note 134, at 124–25 (quoting 5 U.S.C. §§ 701(a), 702 (2025). 
 137. Id. at 125 (quoting 5 U.S.C. § 704). 
 138. Lee, supra note 135, at 167–68. 
 139. 470 U.S. 821 (1985). 
 140. See Milligan, supra note 134 at 125 (highlighting Heckler’s ruling that “agency decisions 
to refuse to bring enforcement actions would be presumed unreviewable, as determinations ‘commit-
ted to agency discretion by law.’”) (quoting Chaney, 470 U.S. at 823–24, 832–35 (describing the 
process of judicial review)). 
 141. Id. (quoting Heckler, 470 U.S. at 833 n.4).  
 142. 480 F.2d 1159 (D.C. Cir. 1973) (en banc).  
 143. Heckler, 470 U.S. at 833 n.4 (quoting Adams, 480 F.2d at 1162). 
 144. Lee, supra note 135, at 168. 
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available in reality.145 As a justification for this, a series of court deci-
sions seized on 5 U.S.C. § 704’s “adequate remedy in a court” language, 
finding that “the APA’s general cause of action was available only where 
‘no other adequate remedy in a court’ could be had.”146 These cases rea-
son, “so long as individuals could sue the funding recipients directly, the 
suit against the funding recipient provided the ‘adequate remedy.’”147 
This culminated in the 1990 D.C. Circuit case Women’s Equity Action 
League v. Cavazos,148 where Judge Ginsberg found that Title VI suits 
were sufficient even if such suits “against the discriminating entities may 
be more arduous, and less effective in providing systemic relief, than 
continuing judicial oversight of federal government enforcement.”149 In 
other words, alternative remedies, even if weak or less effective, close 
off the APA as an avenue of relief.150 Subsequently—and by way of ex-
ample—§ 704 has been used to dismiss the lawsuits of Black homeown-
ers challenging the placement of highways near Black neighborhoods, 
minority citizens seeking passports, and various lawsuits of minority 
plaintiffs alleging employment, gender, education, and housing discrimi-
nation.151 

The Supreme Court’s decision in Alexander v. Sandoval drastically 
undercut reasoning of previous judicial reliance on Title VI suits as a 
viable alternative remedy to the APA, and made it arguably senseless.152 
In Sandoval, the Court held that Section 602 of Title VI does not provide 
an implied private cause of action for disparate impact claims.153 Mean-
ing, if a recipient engages in an “activity that is undertaken with no inten-
tion of discriminating, but . . . ultimately has disproportionate effects” on 
LEP individuals, would-be plaintiffs are unable to bring a claim in 
court.154 As a result, negligent enforcement of agency regulations, ques-
tionable policy decisions, and other potential Title VI violations are now 
off-limits to individual or class action court challenges. Sandoval re-
quires plaintiffs to bring disparate treatment claims under Section 601, 
which requires a showing of intent to be actionable.155 To prove inten-
tional discrimination, a plaintiff must show that the challenged action or 

  
 145. Cristina Isabel Ceballos, David Freeman Engstrom, & Daniel E. Ho, Disparate Limo: 
How Administrative Law Erased Antidiscrimination, 131 YALE L.J. 370, 391 (2021). 
 146. Id. at 411, 414, 420; Milligan, supra note 134, at 129. 
 147. Milligan, supra note 134, at 127. 
 148. 906 F.2d 742 (D.C. Cir. 1990). 
 149. Ceballos, Engstrom, & Ho, supra note 145, at 419 (citing Cavazos, 906 F.2d at 751). 
 150. Id. at 393. 
 151. Id. at 394–96. 
 152. See Ceballos, Engstrom, & Ho, supra note 145, at 382–83, 427 (describing Sandoval’s 
removal of the adequate alternative remedy).  
 153. Bulle-Vu, supra note 133, at 463. 
 154. Daly, supra note 58, at 1019; 42 U.S.C. § 2000d-1 (2025). 
 155. April Kuehnhoff, Holding on to Home: Preventing Eviction and Termination of Tenant-
Based Subsidies for Limited English Proficiency Tenants Living in Housing Units with HUD Rental 
Assistance, 17 GEO. J. ON POVERTY L. & POL’Y 221, 248 (2010). 
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policy is motivated by an intent to discriminate.156 Accordingly, in the 
aftermath of Sandoval, when LEP individuals find themselves on the 
receiving end of language access violations, they can no longer bring 
claims against recipients if there is inadequate direct or circumstantial 
evidence to prove that the violations were motivated by discriminatory 
animus. 

This closes the door on many plaintiffs’ claims, as evidence of “in-
vidious discriminatory intent” is difficult to show when a recipient fails 
to provide LEP services due to questionable policies, ignorance of the 
scope of their obligations, economic or budgetary concerns, or other non-
discriminatory reasons that a recipient can readily point to as an excuse 
for Title VI violations.157 The difficulty of proving intent is amplified by 
the Court’s holding in Personnel Administrator v. Feeney,158 which re-
quires plaintiffs to show that a defendant engaged in an action or enacted 
a policy “‘because of’ the adverse impacts that the action would have on 
a particular group, not only ‘in spite of’ the knowledge that such impact 
would result.”159 The Court held that mere awareness of the consequenc-
es of a facially neutral policy would not prove intentional discrimina-
tion.160 These elevated intent requirements make an LEP individual’s 
burden of proof insurmountable in some cases, even when clear Title VI 
violations occur.161 

D. The Problem of Intent 

This reality has forced legal experts and plaintiffs to explore alter-
native and expanded avenues for proving intent through disparate treat-
ment claims under Section 601.162 Outside of raising the burden of proof 
to show intent in Feeney, the Court in Sandoval (and Congress else-
where) has ambiguously defined what encompasses discrimination be-
yond a showing of direct evidence of a discriminatory purpose.163 How-
ever, the DOJ’s “Title VI Legal Manual” itself acknowledges that “direct 
evidence is rare; most recipients are circumspect enough to avoid making 
overtly discriminatory statements,” and “[a]s a result, most Title VI liti-
gation and administrative investigations focus 
on circumstantial evidence.”164 Given that the “silver bullet” of direct 
evidence is fairly rare, plaintiffs are left searching for alternative ways to 
demonstrate intentional discrimination.165  

  
 156. Title VI Legal Manual, supra note 55, § VI-B (2021). 
 157. Daly, supra note 58, at 1034, 1042. 
 158. 442 U.S. 256 (1979). 
 159. See Daly, supra note 58, at 1035 (quoting Feeney, 442 U.S. at 279). 
 160. Feeney, 442 U.S. at 279. 
 161. Bulle-Vu, supra note 133, at 483. 
 162. Daly, supra note 58, at 1026–27. 
 163. Black, supra note 51, at 412. 
 164. Title VI Legal Manual, supra note 55, § VI-B (2021). 
 165. Bulle-Vu, supra note 133, at 471. 



512 DENVER LAW REVIEW [Vol. 103:3  

One alternative for showing systemic discriminatory intent with in-
direct evidence is through the Court’s Village of Arlington Heights v. 
Metro Housing Development Corp.166 framework, which focuses on es-
tablishing a mosaic of circumstantial factors that, taken together, demon-
strate that a recipient acted with discriminatory intent.167 Systemic dis-
crimination is generally understood to be a “widespread or broad dis-
criminatory practice . . . that harms a 
large number of minority individuals in the same manner.”168 Under the 
Arlington Heights framework, courts will analyze evidence such as sta-
tistics supporting a pattern of discriminatory practices, the historic back-
ground behind decisions, events leading up to the action(s), departures 
from normal procedures, relevant administrative history, and whether the 
discriminatory impact was foreseeable.169 The Arlington Heights frame-
work can be especially helpful when a complaint challenges an otherwise 
neutral practice affecting a group of LEP individuals, but is less helpful 
in individual actions.170  

A second possibility for alleging claims of systemic intentional dis-
crimination is through Title VII’s “pattern or practice” framework.171 
Here, LEP plaintiffs may show intentional discrimination by using statis-
tical disparities that affect a large number of individuals and establish 
that the resulting systemic discrimination is due to a recipient’s regular 
pattern or practice.172 However, pattern or practice claims are only avail-
able to plaintiffs acting on behalf of a class.173 Problematically, under 
both frameworks, the time and costs of collecting adequate data, devel-
oping a statistical analysis, obtaining expert testimony, and screening for 
a plaintiff class could prove too expensive for many legal or social jus-
tice-oriented organizations, creating significant barriers for these avenues 
of relief.174  

In either case, the Court stated in Washington v. Davis175 that 
“[d]isproportionate impact is not irrelevant, but it is not the sole touch-
  
 166. 429 U.S. 252 (1977); Id. at 266–68 (stating that discriminatory intent may be shown 
through a “sensitive inquiry into such circumstantial and direct evidence of intent as may be availa-
ble” before giving non-exhaustive examples of circumstantial, evidentiary sources that could be used 
for showing discriminatory intent). 
 167. Title VI Legal Manual, supra note 55, § VI-B.2 (2021). 
 168. Title VI Legal Manual, supra note 55, § VI-C.1 (2021). 
 169. Title VI Legal Manual, supra note 55, § VI-B.2 (2021); see Derek Black, Picking Up the 
Pieces After Alexander v. Sandoval: Resurrecting a Private Cause of Action for Disparate Impact, 
81 N.C. L. REV. 356, 387 (2022) (describing the factors used in Sandoval).  
 170. Title VI Legal Manual, supra note 55, § VI-B.2. (2021). 
 171. Title VI Legal Manual, supra note 55, § VI-C.1 (2021) (stating that “statistics show-
ing racial or ethnic imbalance are probative . . . because such imbalance is often a telltale sign 
of purposeful discrimination.” (quoting Int’l Bhd. of Teamsters v. United States, 431 U.S. 324, 339 
n.20 (1977)). 
 172. Title VI Legal Manual, supra note 55, § VI-C.1 (2021). 
 173. Bulle-Vu, supra note 133, at 481–82. 
 174. Id. at 482. 
 175. 426 U.S. 229 (1976). 
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stone of . . . invidious racial discrimination.”176 In other words, while 
disparate impact can be one indicator of discriminatory intent under these 
frameworks, “impact alone is not determinative, and the Court must look 
to other evidence” as well.177 It is generally not enough to simply show 
that LEP plaintiffs are being disproportionately and discriminatorily im-
pacted by a recipient’s LEP policies, absent a “stark” pattern or “gross 
disparity.”178 Furthermore, an LEP individual’s claim often depends on 
additional proof that the recipient “knew of the disparate impact to LEP 
individuals and also knew about the requirement to provide meaningful 
access . . . yet failed or refuse to make efforts to do so.”179 Accordingly, a 
recipient’s knowledge of a policy’s discriminatory impact toward LEP 
individuals coupled with a failure to rectify the situation factors into a 
court’s foreseeability analysis, adding critical weight to a plaintiff’s 
claim.180 Such knowledge and inaction—coupled with other indirect evi-
dence of intentional discrimination—may lead a court to conclude that 
the practice was enacted “because of” of the adverse impact on LEP 
communities, as required by Feeney.  

In individual claims of discrimination, courts and plaintiffs normal-
ly borrow from Title VII’s McDonnell–Douglas framework.181 Under 
McDonnell–Douglas, an LEP plaintiff must make a prima facie showing 
of intentional discrimination based on national origin and—provided a 
recipient offers an alternative explanation for the discriminatory con-
duct—the plaintiff is given an opportunity to prove that the recipient’s 
non-discriminatory reason is simply pretext for intentional discrimina-
tion.182 To be successful, the plaintiff must generally offer proof of simi-
larly situated individuals not in the protected class who were not subject 
to the discriminatory practices.183 Unfortunately, comparator evidence 
may not be available when meaningful access violations are a product of 
recurring, negligent, or ineffective policy implementation, rather than 
clearly communicated intentional discrimination.184  

Perhaps the most difficult barrier toward establishing intent in both 
systemic and individual discrimination claims is the recipient’s ability to 
offer a legitimate reason to excuse its failure to provide meaningful lan-
  
 176. Id. at 242. 
 177. Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266 (1977). 
 178. See Arlington Heights, 429 U.S. at 266 (writing how absent a clearer pattern, impact alone 
is not determinative); Hazelwood Sch. Dist. v. United States, 433 U.S. 299, 307–08 (1977) 
(“Where gross statistical disparities can be shown, they alone may in a proper case constitute prima 
facie proof of a pattern or practice of discrimination.”). 
 179. Daly, supra note 58, at 1042; see Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 
290 (1998) (writing that there must be deliberate indifference to discrimination). 
 180. Daly, supra note 58, at 1042. 
 181. Kuehnhoff, supra note 155, at 248. 
 182. Title VI Legal Manual, supra note 55, § VI-B.3 (2021).  
 183. Id. 
 184. See Bulle-Vu, supra note 133, at 471 (writing that patent evidence of intent is difficult to 
produce). 
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guage access.185 Such excuses may include a lack of understanding of the 
recipient’s obligations and, most likely, economic or budgetary concerns 
in implementing Title VI requirements.186 In essence, despite clear viola-
tions of meaningful access requirements, recipients may evade liability if 
their policies, lack of enforcement, or negligence is framed through the 
lens of ignorance or economic concerns.187 

This was precisely the situation in the case in this Article’s intro-
duction, where the plaintiff lost her case on summary judgment.188 The 
court cited numerous Title VI violations and errors by DWS, concluding 
that “[w]ith respect to [the plaintiff], the record suggests that DWS 
failed. In a time of great economic need, [the plaintiff] waited over a year 
to receive unemployment assistance.”189 However, the court went on to 
excuse DWS from liability because the Title VI violations did not evi-
dence sufficient discriminatory intent.190 It stated, “while this Court em-
pathizes deeply with [the plaintiff], Title VI does not provide relief. Lia-
bility here turns on the presence of discriminatory intent, and [the plain-
tiff] does not produce sufficient evidence to support an inference of in-
tentional discrimination as a matter of law.”191  

E. Procedural Futility 

The cascading effects of Sandoval and Feeney result in disparate 
impact (and many disparate treatment) plaintiffs having few, if any, ave-
nues for obtaining individual damages and other forms of relief under 
Title VI when meaningful access violations occur.192 Where Sandoval 
prevents plaintiffs from bringing disparate impact (i.e. unintentional dis-
crimination) suits directly under Section 602’s prohibitions, Feeney un-
dercuts the use of evidence of disparate impact as a means to prove dis-
parate treatment (i.e. intentional discrimination) under Section 601. Con-
sequently, it is “logically incoherent for courts to tell disparate-impact 
plaintiffs to look outside the APA for an alternative remedy in Title VI 
when that Title VI remedy no longer exists.”193 Overall, cabining ave-
nues for relief within both the APA and Title VI cumulatively insulates 
recipients from accountability and subjects LEP claimants to procedural 
futility. A “disparate limbo” is created:  

When agencies act in ways that have significantly different effects 
along racial or ethnic lines, a claim to that effect is cognizable under 

  
 185. Daly, supra note 58, at 1042–43. 
 186. Id. 
 187. Id. 
 188. Murguía v. Childers, No. 5:20-CV-5221, 2022 WL 2911692, at *1 (W.D. Ark. Jul. 22, 
2022). 
 189. Id. at *8. 
 190. Id. at *16–17. 
 191. Id. at *8. 
 192. Daly, supra note 58, at 1023. 
 193. Ceballos, Engstrom, & Ho, supra note 145, at 429. 
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neither administrative law nor antidiscrimination law. Civil rights 
plaintiffs sit in what we call “disparate limbo,” unable to make out 
the stringent intent showings required under the nation's increasingly 
inhospitable civil rights laws, but simultaneously barred from mount-
ing claims invoking the APA's baseline guarantee of nonarbitrari-
ness.194 

A “procedural gauntlet” now exists for plaintiffs, prohibiting them from 
utilizing the APA or Title VI “to challenge the federal government’s 
funding of discrimination by others, even when that discrimination is 
systemic, intentional, and well-known to federal officials[,] . . . [leaving] 
[f]ederal civil rights policy across the scope of federally funded pro-
grams . . . largely immune to judicial oversight.”195 In part, this may be 
by design, as some scholars have “argued that an increasingly conserva-
tive Court often does its work through procedural doctrines because they 
fall under the political radar.”196 Worse still, Women’s Equity and Sando-
val may be just the tip of the iceberg, as agencies and courts have 
chipped away at disparate impact protections well beyond Title VI in the 
past twenty years.197 

With these obstacles in place—and until very recently—the lone 
avenue afforded to LEP individuals for enforcing meaningful access pro-
visions rooted in disparate impact claims was by way of an administra-
tive process handled by the Office for Civil Rights (OCR), which is re-
sponsible for enforcing Title VI requirements within federal departments 
and agencies.198 Claimants must file a complaint within 180 days of the 
meaningful access violation.199 When a violation is found, agencies can 
intervene in several different ways.200 First, the agency must seek volun-
tary compliance before terminating funding for the discriminating recipi-
ent.201 If compliance does not occur, the agency may terminate funds or 
  
 194. Id. at 376. 
 195. Milligan, supra note 134, at 137. 
 196. Ceballos, Engstrom, & Ho, supra note 145, at 426 (discussing the procedural channeling 
away of Title VI and APA discrimination claims: “The move made by the Sandoval Court echoes a 
pattern noted by other scholars. In 2017, Stephen B. Burbank and Sean Farhang argued that an 
increasingly conservative Court often does its work through procedural doctrines because they fall 
under the political radar.”). Joy Milligan will make another version of this argument in a forthcom-
ing article that the Court foreclosed a robust Fifth Amendment no-aid principle via procedural moves 
in a case called Cannon, Allen v. Wright, and Heckler. The APA § 704 move squarely falls into this 
pattern. 
 197. Id. at 430–31. 
 198. Daly, supra note 58, at 1023; Dayna Bowen Matthew, Disastrous Disasters: Restoring 
Civil Rights Protections for Victims of the State in Natural Disasters, 2 J. HEALTH & BIOMEDICAL L. 
213, 230 (2006); Jessica Rubin-Wills, Language Access Advocacy After Sandoval: A Case Study of 
Administrative Enforcement Outside the Shadow of Judicial Review, 36 N.Y.U. REV. L. & SOC. 
CHANGE 465, 489 (2012). 
 199. How to File a Discrimination Complaint, U.S. DEP’T OF LAB., 
https://www.dol.gov/agencies/oasam/centers-offices/civil-rights-center/external/how-to-file-
complaint (last visited Jan. 18, 2026).  
 200. Bulle-Vu, supra note 133, at 469. 
 201. Id.; Rubin-Wills, supra note 198, at 489. 
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“refer the violation to the Department of Justice for judicial enforcement 
in a federal district court.”202 Even then, notice, a hearing on the record, 
agency-head approval, and a report to Congress are all required before 
funds can be terminated for recipients.203  

Historically, the OCR does not bring about consistent or impactful 
resolutions to administrative complaints.204 The “OCR is under-staffed, 
under-funded, and facing record numbers of Title VI complaints.”205 
Furthermore, Congress has intentionally decided to underfund the OCR, 
preventing it from expanding its staff in order to adequately address 
complaints.206 As of 2020, Congress “appropriated less funding for OCR 
than the President’s budget requested sixteen out of twenty times.”207 
Experts and advocates express concern that the government does not 
have enough resources to thoroughly investigate or monitor current com-
plaints.208 For example, in the case at the beginning of this Article, the 
DOL concluded that DWS complied with its investigation and settlement 
requirements without even making a site visit to check, and without re-
gard for broader Title VI compliance issues; the DOL’s approving as-
sessment came in 2019, just months before the numerous violations high-
lighted by that case would occur.209  

Additionally, enforcement is subject to political pressures, which 
create uncertainty and change with each new administration and undercut 
consistent accountability in the process.210 The Biden Administration 
took modest steps to address language access and federal enforcement 
issues pertaining to Title VI. For instance, in November of 2022, Attor-
ney General Garland issued a memorandum calling agencies and civil 
rights offices to strengthen their commitment to meaningful language 
access for LEP individuals in a number of helpful ways.211 The Admin-

  
 202. Bulle-Vu, supra note 133, at 469. 
 203. Id. 
 204. Kimberly Jenkins Robinson, Designing the Legal Architecture to Protect Education as a 
Civil Right, 96 IND. L.J. 51, 71 (2020). See also Matthew, supra note 198, at 230–231 (stating that 
“where healthcare is concerned, Title VI enforcement to eliminate racial disparity and injustice is no 
longer a priority. . . . [and] timid and ineffectual enforcement efforts of the government through the 
Office of Civil Rights at the U.S. Department of Health and Human Services (HHS) have fostered, 
rather than combated the discrimination that continues to infect the nation's health care system.”). 
 205. Robinson, supra note 204, at 71. 
 206. Id. at 71–72. 
 207. Id. at 93.  
 208. Rubin-Wills, supra note 198, at 498; see Chris Yarrell, Education Equity After the Pan-
demic: The Case for A Private Right of Action Under Title VI, 46 N.Y.U. REV. L. & SOC. CHANGE 
515, 543 (2023) (warning that “due to insufficient federal resources and the lack of a litigation 
threat, decreased Title VI enforcement may drive increased violations ‘and push the problem toward 
a vicious cycle.’”). 
 209. Brief for Appellant at 41, Murguia v. Childers, No. 5:20-CV-5221, 2022 WL 17980186 
(8th Cir. Dec. 19, 2022). 
 210. Rubin-Wills, supra note 198, at 498. 
 211. Molla, supra note 115; Memorandum from the Att’y Gen. to Heads of Fed. Agencies, 
Heads of C.R. Offs., and Gen. Couns. on Strengthening the Fed. Gov’t’s Commitment to Language 
Access 1 (Nov. 21, 2022) (on file with author).  
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istration took action to enhance cultural competencies within agencies, 
translate and improve access to vital documents within agency services, 
create specialized roles to oversee policy compliance and enforcement, 
launch a Law Enforcement Language Access Initiative, and launch the 
Federal Language Access Working Group to coordinate language access 
across federal agencies.212 The DOL established the Centralized Office of 
Language Assistance (COLA), which provides resources and tools to 
DOL agencies to advance language access efforts, centralizes such ef-
forts, and aims to increase consistency and compliance overall.213 In 
healthcare, the administration issued a final rule on Section 1557’s Non-
Discrimination Regulations under the ACA, expanding upon the 2016 
regulations pertaining to LEP individuals and reversing much of the 2020 
Trump Administration rule.214 The Federal Coordination and Compliance 
Section—which is responsible for implementing, enforcing, providing 
inter-agency coordination and oversight, and regulating Title VI—has 
issued a flurry of agreements and resolutions in recent months to further 
language access in multiple sectors.215 

The second Trump Administration is taking a markedly different 
approach to meaningful access enforcement and is reversing many of the 
Biden Administration’s civil rights initiatives. Most recently, in April of 
2025, the Administration issued Executive Order 14281, which states 
that “[i]t is the policy of the United States to eliminate the use of dispar-
ate-impact liability in all contexts to the maximum degree possible to 
avoid violating the Constitution, Federal civil rights laws, and basic 
American ideals.”216 This order instructs all agencies to “deprioritize 
enforcement of all statutes and regulations to the extent they include dis-
parate-impact liability. . . . [and] evaluate existing consent judgments and 
permanent injunctions that rely on theories of disparate-impact liability 
and take appropriate action with respect to such matters consistent with 
the policy of this order.”217 In other words, this order systematically un-
dercuts agency enforcement by directing “the federal government to stop 
  
 212. Biden Administration Civil and Human Rights Actions, THE LEADERSHIP CONF. ON CIV. 
& HUM. RTS., https://civilrights.org/biden-timeline/ (last visited Jan. 20, 2026). 
 213. US Department of Labor Announces Updated Language Access Plan, Creation of New 
Office to Improve Access for Non-English Speaking Workers, U.S. DEP’T OF LAB., 
www.dol.gov/newsroom/releases/oasam/oasam20231115 (last visited Jan. 18, 2026); see U.S. DEP’T 
OF LAB., U.S. DEPARTMENT OF LABOR LANGUAGE ACCESS PLAN FISCAL YEAR 2023 (2023). Under 
EO 14224, the DOL has temporarily suspended this office, subject to internal review. 
 214. Lindsey Dawson, Laurie Sobel, Kaye Pestaina, Jennifer Kates, Samantha Artiga, & Alice 
Burns, The Biden Administration’s Final Rule on Section 1557 Non-Discrimination Regulations 
Under the ACA, KFF (May 15, 2024), https://www.kff.org/affordable-care-act/issue-brief/the-biden-
administrations-final-rule-on-section-1557-non-discrimination-regulations-under-the-aca/; Nondis-
crimination in Health Programs and Activities, 89 Fed. Reg. 37522, 37523 (May 6, 2024) (to be 
codified at 45 C.F.R. pts. 80, 84, 92, 147, 155, 156). 
 215. See DOJ Agreements and Resolutions, U.S. DEP’T OF JUST. (Feb. 20, 2025), 
https://www.justice.gov/crt/doj-agreements-and-resolutions (listing examples of the agreements and 
resolutions). 
 216. Exec. Order No. 14281, 90 Fed. Reg. 17537 (Apr. 28, 2025). 
 217. Id. at 17538. 
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bringing disparate impact lawsuits, to reevaluate all ongoing disparate 
impact lawsuits and enforcement actions, and to investigate state laws 
that impose disparate impact liability.”218 Accordingly, even though 
“Sandoval did not challenge disparate impact regulations, agencies are 
no longer willing to enforce them” and often refuse to “even threaten 
enforcement” against discriminating recipients.219 With all of these ob-
stacles present, scholars lament that agency enforcement has “utterly 
failed.”220 

The new administration is also clarifying its guidance and policy 
approaches to meaningful access protections following the revocation of 
EO 13166. In an interim guidance letter issued by Attorney General Pam 
Bondi on July 14, 2025, the DOJ will be directed to “lead a coordinated 
effort to minimize non-essential multilingual services, redirect resources 
toward English-language education and assimilation, and ensure compli-
ance with legal obligations through targeted measures where neces-
sary.”221 LEP.gov has been temporarily suspended, walling off a gov-
ernment resource that has provided critical data and best practices for 
recipients serving people with LEP.222 The memo encourages agencies to 
review and rescind guidance conflicting with the new Administration’s 
policies, consider which programs can be exclusively operated in English 
(to the exclusion of LEP individuals), substitute machine translation for 
human interpreters and translators, and channel funding away from lan-
guage access to programs that improve English proficiency.223 These 
changes come even as the “Trump administration has already reduced the 
federal government’s provision of information in other languages, can-
cel[ed] contracts with translation services, fail[ed] to advance emergency 
alerts in non-English languages, and [is] contemplating elimination of 
language services for tax filing.”224 Although these executive orders and 
changes do not overturn existing statutes or court precedents that protect 
meaningful access rights, they will likely inhibit funding recipients and 
federal agencies from adequately protecting and enforcing those rights in 
compliance with the law. 

As presidential policies concerning meaningful access ping-pong 
back and forth, LEP individuals are left with two insufficient choices to 
choose from when addressing Title VI meaningful access violations: (1) 
  
 218. Mia Ives-Rublee, Mariam Rashid, & Hayley Durudogan, The Truth About Disparate 
Impact and Equity, CTR. FOR AM. PROGRESS (Aug. 13, 
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te%20historical%20discrimination. 
 219. Black, supra note 51, at 418; Bulle-Vu, supra note 133, at 469. 
 220. Bulle-Vu, supra note 133, at 469. 
 221. Exec. Ord. No. 14,224 Memorandum, supra note 82, at 2. 
 222. Ingram & D’Avanzo, supra note 82. 
 223. Id.; Memorandum from Att’y Gen. to all Fed. Agencies on Implementation of Exec. Ord. 
No. 14,224: Designating Eng. as the Off. Language of the U.S. of Am., supra note 82, at 2–3.  
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disparate treatment claims with unreasonable intent barriers; and (2) 
agency complaints enforced by a hobbled and often ineffective OCR. In 
contrast, before the Sandoval decision, “federal agencies had relied for 
decades on a dual enforcement system in which agencies and private 
individuals shared the burden of enforcing Title VI’s disparate impact 
regulations.”225 By removing the ability for individuals to bring claims in 
court for some disparate treatment and all disparate impact violations—
coupled with the OCR’s failures, the recent federal guidance against dis-
parate impact enforcement, and the cordoning off of APA relief—the 
Court has undercut critical accountability and enforcement avenues, re-
moving incentives for recipients to fulfill their Title VI obligations to 
LEP communities in the process.226 Overall, the Court’s holdings in 
Sandoval and Feeney leave LEP individuals—some of the most vulnera-
ble members in society—without an avenue for immediate, meaningful 
relief; this increases the likelihood of future, repeated violations due to a 
lack of accountability through the court and administrative systems.227 

F. The Motivation for Change 

It is imperative that courts, agencies, and legislatures consider the 
grave ramifications of the deficiencies highlighted above in Title VI law 
and its enforcement. These procedural deficiencies not only undercut the 
welfare of LEP communities but also fracture the legitimacy and credi-
bility of Title VI law itself. Unfortunately, courts feel constrained due to 
an overfocus on the Court’s holdings in Sandoval and Women’s Equity, 
along with a general reluctance to embrace change.228 The willingness of 
agencies to both enforce and inform Title VI meaningful access law fac-
es similar hurdles, leading to a risk of irrelevance as agencies fail to op-
erate fully within the authority given to them.229 To the extent that this 
continues to be true, the problem is rooted in a lack of motivation, not of 
viable solutions. To address this, we must turn to procedural justice and 
moral credibility frameworks—explored below—which are well suited 
to evaluate these concerns in the context of the current Title VI legal 
landscape. They lead to the conclusion that change and creative solutions 
are necessary to place Title VI law and procedures on a foundation that 
furthers its purposes and facilitates its legitimacy in the eyes of the pub-
lic.  
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II. PROCEDURALLY JUST MEANINGFUL ACCESS 

A. Procedural Justice and the Legitimacy of the Law 

The traditional goal of legal authorities is to promote compliance 
with the law and the social, economic, and political goals it embodies.230 
The legitimacy of legal institutions is critical to this endeavor, as re-
search shows that trust and confidence in relevant institutions increases 
the public’s willingness to cooperate with government objectives in the 
pursuit of social order, supporting the legal system’s efforts to promote 
public engagement and “build social, political, and economic vitality.”231 
Indeed, the rule of law itself relies on the assumption that its adherents—
whether they be LEP individuals or contractually obligated recipients—
“comply with the regulatory rules enshrined in the law and enforced by 
its authorities.”232 

Legitimacy encourages the public to adhere to legal authorities, ac-
cept their power to govern behavior, and trust that “legal authorities are 
honest and act in ways that have citizens’ best interests at heart.”233 In 
essence, the public trusts and obeys legal authorities it sees as legiti-
mate.234 Establishing this legitimacy and trust promotes collective coop-
eration and identification with the social, economic, and political goals of 
legal authorities and encourages community engagement in addressing 
problems.235 This effect gives a normative power to the law, in contrast 
to the coercive power that more punitive measures normally cultivate.236  

“[N]ormative commitment through legitimacy means obeying a law 
because one feels that the authority enforcing the law has the right to 
dictate behavior.”237 By contrast, a legal system that the public views as 
unfair or substantively unjust may generate resistance or subversion, 
or—at the very least—lose its capacity to positively and normatively 
influence the public toward societal goals.238 The effects of illegitimate 
legal systems can be felt across generations, as children may not grow to 
respect and trust legal authorities, learning instead to view the law with 
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suspicion and its agents as adversaries or “agents of external control.”239 
In sum, legal authorities that are fair and just are seen as legitimate; this, 
in turn, promotes normative compliance, cooperation, engagement, and 
deference to social, economic, and political goals critical to social vitali-
ty.  

Procedural justice theory posits that individuals’ subjective beliefs 
about the legitimacy of legal systems is governed by the fairness of the 
processes and procedures of those systems, rather than (solely) by the 
substantive outcomes that they generate.240 Meaning, legitimacy is based 
on fair processes, not just fair outcomes. Legitimacy can be measured by 
the quality of decision-making and the treatment of the parties in-
volved.241 When either the law itself or those that enforce it embrace 
discernable and applicable rules, standards, and guidelines, procedural 
justice is supported.242 Specifically, “procedures are legitimate when they 
are neutral, accurate, consistent, trustworthy, and fair—when they pro-
vide opportunities for error correction and for interested parties to be 
heard.”243 Furthermore, “[l]egal authorities are legitimate when they act 
impartially, honestly, transparently, respectfully, ethically, and equita-
bly.”244  

Scholars offer several observations helpful in creating and sustain-
ing legitimacy and procedural justice. First, “people want to have an op-
portunity to explain their situation or tell their side of the story in a con-
flict.”245 In other words, they want to have a voice and an appropriate 
forum to use it in.246 Second, communities value authorities that display 
neutrality and a lack of bias, operating with transparency and openness in 
the decision-making processes that pertain to their rights.247 Third, peo-
ple are sensitive to whether their rights are respected and they are treated 
with dignity and respect in their encounters with legal authorities.248 
Fourth, adequately preventing or punishing illegitimate behavior—even 
single, isolated instances of it—can dramatically impact an institution’s 
legitimacy, as “people are more strongly influenced by negative experi-
ences than by positive experiences.”249 This can apply to everyday un-
professional practices such as being insensitive, rude, or dishonest, but 
may also apply to controversial practices that can be procedurally unfair 
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from one point of view while defensible from another.250 Lastly, selective 
enforcement of rights, protections, and policies may “feed perceptions of 
bias and illegitimacy,” leading to frustration of societal goals.251 While 
perceptions of procedural fairness are outcome independent, the legiti-
macy that it promotes encourages the willingness of individuals to accept 
unfavorable decisions and continue to engage, comply, and cooperate 
with legal institutions and their goals in the future.252  

There is no single formula to follow in attaining procedural jus-
tice.253 In some cases, the processes, procedures, and institutions must be 
appropriately context specific,254 yet the principles highlighted above are 
nonetheless instructive to promoting legitimacy and the many benefits it 
brings in a variety of spheres. Recognizing this, the judiciary itself has 
“embraced the motivating importance of procedural justice and, in par-
ticular, the role . . . [it] plays in legitimating decisions.”255  

Procedural justice theory begs many questions of Title VI law. Are 
its processes fair? Does it give adequate voice and dignity to LEP indi-
viduals when their rights are violated? Is it capable of adequately ad-
dressing violations or does it selectively enforce rights and ineffectively 
punish recipients? Title VI’s legitimacy and ability to fulfill its purposes 
depend on the answers to these questions.  

B. Process and Fairness 

Fair procedures are a clear basis for legitimacy, and research shows 
that people do evaluate the exercise of authority on primarily procedural 
grounds.256 Applying procedural justice principles to the Title VI mean-
ingful access context reveals a host of issues in the law. To start, the cur-
rent legal reality of Title VI—at least as it pertains to meaningful access 
rights—is not designed to remedy the rights of individuals.257 Because 
Women’s Equity, Sandoval, and current intent frameworks box many 
individual claims of discrimination out of the court system, individuals 
are often left to rely on the administrative process for the redress of 
grievances.258 Administrative enforcement can achieve significant sys-
temic reforms.259 However, the administrative complaint process is not 
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set up to address individual harms because it uses a form of cost-benefit 
analysis to affect efficient systemic reforms that do not bring relief to 
already-injured individuals.260 Accordingly, even if an administrative 
complaint is effective—which is not guaranteed, given the OCR’s limita-
tions—an LEP individual is nonetheless left without remedies to vindi-
cate their individual rights.261  

This includes the right to a fair hearing. Complaints brought before 
a court may struggle to survive summary judgment given the aforemen-
tioned intent requirements. In the case of agency enforcement, the ad-
ministrative process “operates between the recipient and the federal 
funding agency, largely shutting the individual named in the complaint 
out of the process.”262 An “individual claimant’s role largely ends after 
the complaint is filed[,] . . . [as] her attorney can submit information to 
the agency, but the agency makes the decision about whether the recipi-
ent has violated Title VI regulations and, if so, what corrective action to 
require.”263 An individual is excluded from approving any agreement (as 
opposed to litigation, where settlement approval is required); the process 
may proceed too slowly to be helpful to individual complainants; and 
agency enforcement hinges on cost-benefit analyses focused on systemic 
relief as opposed to the specific harm of the individual complainant.264 

In a constitutional system and culture that values individual rights, 
one must question the legitimacy of legal processes that shut injured in-
dividuals out of judicial proceedings and hinder full participation in the 
decision-making process. Resolutions that are not designed to address 
both systemic violations and the individual injuries of complainants fur-
ther undercut legitimacy. In essence, the process of seeking relief under 
Title VI is not designed to enforce individual rights or remedies when 
meaningful access protections are violated.  

Promoting meaningful access protections on the one hand—via Ti-
tle VI and agency guidance—while enabling blatant disregard of LEP 
individuals’ rights on the other—via lack of adequate enforcement to-
ward violating recipients—generates a significant tension that threatens 
to create a powerful delegitimizing effect for LEP communities. Mistrust 
toward government initiatives already abounds in LEP contexts.265 In 
many cases, recipients and their services are the face of the government 
for vulnerable individuals.266 On paper, language access and protection 
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from national origin discrimination is a government-protected right.267 In 
practice, the legitimacy of those rights and the law itself is chipped away 
by every language access sign missing from a DWS window, every in-
terpreter not made available, every letter mailed in English after requests 
to the contrary, and every judicial proceeding that refuses to give serious 
consideration to enforcing Title VI’s provisions.  

C. Accuracy and Distributive Justice 

In addition to these governing parameters of fair processes and pro-
cedures, institutional legitimacy, with respect to the courts, stems from 
the ability of courts to make accurate decisions and punish fairly (i.e., 
furthering distributive justice), including awarding of proper civil dam-
ages and equitable relief.268 Decisional accuracy refers to the public’s 
perception of the courts’ ability to uncover important facts in underlying 
disputes, interpret them correctly, and apply them to the law.269 Distribu-
tive justice “focuses on the perceived fairness of social outcomes—
particularly in terms of societal rewards, costs, and penalties” and the 
“appropriateness of . . . compensatory or punitive damages awarded in 
civil trials.”270 In other words, the legitimacy of the law is promoted 
when decision-making is accurate, violating parties are held accountable, 
and victims are made whole. 

Before Sandoval, individual plaintiffs served as valuable informants 
and enforcers of the law. Private litigants add insider information and 
personal experience that can elude administrative enforcers, enhancing 
the accuracy of the decision-making that informs overall enforcement.271 
Private litigants expand accountability avenues, as access to federal 
courts provides a “critical forum where members of disfavored groups 
could vindicate the rights that the Civil Rights Act granted to 
them . . . [allowing citizens to] act as a ‘private attorney general,’ bring-
ing suit in court and working in partnership with the federal government 
to enforce” anti-discrimination laws.272 Scholars recognize that robust 
accountability systems guide the public’s view of fairness.273 Further-
more, the legal process gains legitimacy when accountability comes not 
only from internal enforcement (actors inside the legal system) but from 
the community itself.274 Accordingly, individual enforcement of the law 
not only adds important insider information to the decision-making pro-
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cess and expands accountability avenues but also enhances Title VI’s 
legitimacy overall by including the public in the enforcement process.  

As it stands currently, the Sandoval approach undercuts these legit-
imizing benefits by relying squarely on agency enforcement when Title 
VI violations inhabit the grey area between traditional disparate treat-
ment and disparate impact claims.275 Given the limited role individuals 
play in the agency complaint process and the cost-benefit analysis the 
OCR takes in addressing recipient violations, legitimate questions arise 
as to the accuracy of agency decision-making and the distributive justice-
oriented remedies it offers to LEP claimants. In the first place, because 
the focus on agency-to-recipient collaboration in effecting institutional 
reform limits individual participation, individual plaintiffs play a rela-
tively small part in informing decision-making, stunting accuracy.276 
Second, because individual relief is deprioritized in favor of wide-scale 
reforms in OCR determinations, distributive justice for individuals is 
inherently limited; administrative enforcement “is designed to force 
agencies to take systemic steps to improve LEP access efficiently, not to 
do justice in individual cases.”277 Both realities serve to undercut the 
legitimacy accuracy and distributive justice principles.  

In contrast to the current approach of prioritizing relief through 
agency enforcement, judicial avenues of relief provide ample opportunity 
for discovery, party participation, and the examination of evidence, 
providing space for accurate decision-making in the process. Regarding 
accountability and distributive justice, the history of the civil rights 
movement is peppered with cases brought by individuals against discrim-
inatory practices and policies.278 This litigation resulted in court-ordered, 
broad-brush remedies that brought about wide-scale changes such as 
desegregation; these remedies ignored efficiency and cost concerns in 
order to make individuals whole and entire sectors of American life more 
just.279 Furthermore, on an individual level, judicial review can offer a 
broad array of remedies, such as reinstatement, backpay, attorney’s fees, 
compensatory damages, and punitive damages.280  

However, by foreclosing disparate impact and more nuanced inten-
tional discrimination claims though cases like Sandoval, many claims 
that would normally be litigated are instead funneled through the admin-
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istrative enforcement process, foreclosing judicial review and the many 
remedies and processes that come with it.281 A legal system undoubtedly 
loses legitimacy when it fails to provide distributive justice remedies that 
make both aggrieved individuals and society “whole.” While the OCR 
has a role, though limited, to play in this process, the evidence is clear 
that private litigation would increase accuracy, accountability, and the 
legitimacy of the law, providing both individual and systemic relief in 
the process.282 The courts’ refusal to play their part in accuracy and dis-
tributive justice concerns—especially for individual LEP claimants—will 
limit the legitimacy of Title VI’s meaningful access requirements.  

D. Forum 

Legitimacy that supports the rule of law stems not only from institu-
tional design, fair procedures, accurate decision-making, and distributive 
justice but also from decision-making rooted in institutions that are “best 
suited to decide particular questions.”283 The “competency and reputation 
of the institution tasked with resolving an adjudicative dispute” is of cen-
tral importance to ensuring that the process promotes legitimacy.284 
When the adjudicative institution is inappropriate, it undercuts the legit-
imacy of outcomes that the overall legal process recommends.285 Put 
simply, individuals must be afforded an appropriate and competent adju-
dicative forum in order to promote legitimacy.  

As has been discussed at length, the foreclosing of judicial avenues 
for adjudicating language access claims creates serious challenges to 
accessing an otherwise reputable forum: the courts. The courts utilize 
extensive procedures that govern fairness, protect against bias, promote a 
full hearing on the evidence, and provide remedies for aggrieved par-
ties.286 The possibility of attorney’s fees and damages creates incentives 
for attorneys to provide legal representation for LEP clients, a reality that 
is absent from an administrative enforcement forum and its limited rem-
edy options.287 Additionally, empirical studies support the notion that 
litigation participants view adversarial tribunals as fairer and preferable 
to other forums, even when results turn out to be unfavorable to partici-
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pants.288 What participants view as a fairer process leads to more legiti-
mate results in the eyes of the public.289 

The administrative forum does provide some benefits. For instance, 
it emphasizes collaboration (as opposed to adversarial litigation) which 
can lead to far-reaching negotiated settlements that benefit large numbers 
of LEP individuals.290 Additionally, advocates can affect change without 
going through the formal complaint process and may engage recipients 
from an educational, collaborative posture that may make recipients 
more receptive to reform efforts.291 However, the OCR and administra-
tive forum is extremely limited in its resources, remedies, and impact.292 
It excludes claimants from participating fully in the decision-making 
process, rarely exercises its full powers (terminating funding), proceeds 
slowly, lacks resources to investigate and monitor compliance, is subject 
to political influence, and can deprioritize individual relief.293 According-
ly, the courts are likely the ideal forum to adjudicate discrimination dis-
putes between LEP individuals and funding recipients. At the very least, 
the ability to pursue discrimination claims to their full extent in both fo-
rums is a necessary step in providing legitimacy to Title VI discrimina-
tion protections.  

III. MORALLY ACCEPTABLE MEANINGFUL ACCESS 

A. Moral Credibility and the Legitimacy of the Law 
The critical need for procedurally just approaches in providing 

meaningful access relief for LEP individuals is buttressed by the mutual-
ly reinforcing need for moral credibility.294 “[M]oral credibility entails a 
concrete assessment of the substantive law or enforcement effort at 
hand” by asking “the narrow question of what the public thinks of a par-
ticular law (or at most a particular application of a particular law).”295 
Key here is the public’s perceived moral correctness of a law and its im-
plementation (or lack thereof).296 In other words, does the public perceive 
the law and its application to be morally acceptable? If so, compliance 
and positive engagement will follow.297 Moreover, the relationship be-
tween the law’s moral credibility and compliance appears proportional: 
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the lower the moral credibility, the less individuals comply with or posi-
tively engage in the law’s purposes.298  

In addition to an overall evaluation of public perceptions of the law 
itself,299 two main features guide the analysis concerning moral credibil-
ity: (1) whether violations of the law generate appropriate punishment; 
and (2) whether punishment is rational rather than illegitimate or arbi-
trary.300 In short, the justice system gains legitimacy and value when it 
distributes liability and punishment fairly, tracking “societal intuitions of 
justice.”301 This, similar to the effects of the legitimacy generated by 
procedural justice, promotes compliance and cooperation with the law.302 
When a system of law lacks moral credibility, public compliance be-
comes more difficult and it may foster resistance instead.303  

This power to compel compliance and cooperation comes from 
moral credibility’s ability to stigmatize certain behaviors, either by in-
centivizing or disincentivizing them in a normative way.304 Stigmatiza-
tion of improper behavior and the ability to normatively influence the 
public play a significant role in effective governance and the furthering 
of societal goals, because systems of law often rely on participation, co-
operation, and acquiescence from the public to function properly and 
attain their desired ends.305 When moral credibility is lacking, the im-
portant goals of the law are frustrated as individuals and communities 
lose the incentive to participate in what they see as an unjust system.306  

Empirical studies confirm the effects of moral credibility and sug-
gest that when punishment and liability for violations of the law are at 
odds with a person’s own judgment of justice, they are less likely to re-
spect the moral authority of the law itself and participate in it.307 In a 
criminal justice context, low views of the law’s credibility may result in 
individuals refusing to volunteer as witnesses, assist in investigations, 
follow the law’s rules when punishment is unlikely, and so on.308 The 
research indicates that when a “person observes or hears about a legal 
outcome she deems unjust, then . . . she will be less likely to comply, 
acquiesce, or cooperate” with laws, legal processes, or procedures for an 
unknown period of time.309 It is unclear how expansive this effect may 
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be, but the research is clear that some percentage of people exposed to 
moral credibility issues within the law will change their behavior in a 
way that conflicts with or impedes the purposes of the law.310 According-
ly, to build moral credibility and positive compliance, “the . . . law must 
avoid conflict with the community’s principles of justice.”311  

Importantly, the law is a “norm-nurturing” and moral-expressive en-
tity.312 That is, it tells a story of its own about the moral values of those it 
governs and creates societal norms in the process.313 In the ideal, the 
law’s moral credibility (both substantively and in practice) outpaces the 
community it influences, encouraging that community toward an aspired-
to moral reality. As an example, the Civil Rights Act of 1964, and other 
laws that followed, promoted a vision of society that was equitable and 
accessible to all.314 Of course, many communities fell short (both then 
and now) of the law’s moral aspirations, but it nonetheless serves as a 
facilitator toward higher moral ends.315 In the negative, overly permissive 
or morally corrupt legal codes normalize undesired behavior.  

Currently, Title VI’s meaningful access protections lie somewhere 
in a hazy middle ground. Substantively, its goals of inclusion and equita-
ble access to critical public benefits are admirable and likely to correlate 
with the public’s intuitions of a just society, and thus it is morally credi-
ble.316 However, the inadequacy of its application and the failure of legal 
authorities to provide accountability for its enforcement normalize and 
can even encourage recipient violations.317 In light of this reality, what 
kind of story does Title VI tell to those it governs? What kind of behav-
ior does it normalize? Ideally, meaningful access protections would tell 
LEP communities that they are welcome and encouraged to participate in 
the important economic, health, educational, and other societal goals of 
the country. In practice, shoddy application and enforcement normalizes 
a culture of false promises, where LEP communities find the ideals of 
Title VI law to be inaccessible and recipients find it permissible to ignore 
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them. This reality casts a moral credibility shadow over Title VI, disin-
centivizing the positive engagement it desires from both LEP individuals 
and recipients.  

B. Social Vulnerability and Disaster 

Much of the previous Title VI analysis concerning procedural jus-
tice issues also pertains to its moral credibility considerations. The right 
to a fair hearing, to participate in the decision-making process of litiga-
tion, to be made “whole” as an injured-individual, or to adjudicate rights 
violations in an appropriate forum are foundational aspects of our justice 
system and implicate moral concerns when absent.318 When these proce-
dural issues are layered on top of the difficult realities that LEP commu-
nities already face, the moral concerns are even more grave because lan-
guage access is a “critical but seldom studied area of social vulnerabil-
ity” with far-ranging consequences for LEP individuals who are deprived 
of it.319 Limited language proficiency and access issues create significant 
barriers to integrating LEP individuals into a community politically, so-
cially, and economically.320 Challenging economic and educational reali-
ties leave LEP communities especially vulnerable, with over 36% of LEP 
households living in poverty and 37% of LEP individuals having less 
than a high school degree.321 They more frequently work hourly jobs 
(60%) and 55% percent of household incomes are less than $40,000 per 
year.322 Given these and other vulnerabilities highlighted earlier in this 
article, LEP communities depend on services from federal funding recip-
ients and government agencies, such as emergency housing and shelter, 
education access, access to transportation, unemployment benefits, law 
enforcement, food banks, childcare services, public health programs, and 
long-term housing.323 In a myriad of ways, LEP community access to 
government services is critical.  

Given these realities, rights violations by recipients place LEP 
communities in a particularly precarious position. The inability of agen-
cies and the unwillingness of the courts to adequately address these vio-
lations raises serious moral credibility concerns, as a legal system that 
neglects its most vulnerable participants in times of need is morally sus-
pect. With language access issues negatively affecting LEP communities 
in “times of plenty,” one must ask what meaningful access failures result 
in during times of crisis. Because disasters are predictable and recurring 
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phenomena that disproportionately and devastatingly affect vulnerable 
communities,324 this Article argues that it is most appropriate to view 
meaningful access and moral credibility issues through the lens of crisis-
vulnerability. Crises amplify and lay bare deficiencies that already exist 
in implementing Title VI protections, so it is a helpful lens insofar as it 
gives a clearer picture of the moral implications of such failures. Fur-
thermore, it appropriately clarifies the stakes at the heart of recipient 
language access violations, adding gravity to the moral credibility analy-
sis of our current Title VI enforcement practices.  

The effects of disasters are not distributed evenly amongst the popu-
lation; they tend to affect socially vulnerable communities most drasti-
cally, including those with LEP.325 In the midst of disaster, socially vul-
nerable communities are more likely to suffer “debilitating injuries and 
become unable to work, live independently, and care for themselves.”326 
Research indicates that they face increased property damage, economic 
loss, and loss of life during disasters and the recovery periods that fol-
low.327 Title VI’s language access protections apply both during ordinary 
times and emergencies,328 but the inability of Title VI and agency en-
forcement to protect the needs of LEP individuals in normal times is only 
amplified during disasters.329 This has been observed time and again in 
the nation’s recent past. 

Within the last twenty years alone, the United States has endured 
Hurricane Katrina, the 2008 financial crisis, Hurricane Sandy, climate-
induced wildfires, and—most recently—the COVID-19 pandemic. The 
DOJ’s own guidance recognizes that language access compliance is even 
more critical during such emergencies because the well-being of vulner-
able LEP communities is at greatest risk.330 Yet, language access defi-
ciencies arise time and again in the midst of national crisis.331 According 
to the DOJ’s reports, during California’s life-threatening seasonal wild-
fires, “vital information regarding evacuation was disseminated only in 
English, was not distributed at all in areas populated by migrant farm-
workers, and interpreters were generally unavailable.”332 In the aftermath 
of Hurricane Sandy, African Americans and Latinos were disproportion-
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ately denied recovery and rebuilding assistance, and a lack of outreach 
efforts to LEP communities resulted in low application rates for assis-
tance.333  

Most recently, the COVID-19 pandemic revealed enormous racial, 
ethnic, and socioeconomic health disparities, creating “significant chal-
lenges in providing equitable healthcare to patients with LEP.”334 Going 
into the pandemic, LEP individuals already received lower quality 
healthcare than their English-proficient counterparts, including poorer 
health outcomes; diminished patient–physician communication, satisfac-
tion, quality, and safety; and longer hospitalizations.335 The pandemic 
only exacerbated these inequities. For instance, in 2021, the National 
Health Law Program filed a complaint with the OCR and the Federal 
Emergency Management Agency (FEMA), citing failures by federal, 
state, and local agencies to provide LEP individuals with meaningful 
access to government services.336 These failures made access to “testing, 
vaccines, treatment, and contact tracing significantly more difficult” for 
the millions with LEP.337 In Los Angeles, most assistance was provided 
only in English, translation attempts were error-ridden, and agencies 
failed to adequately translate critical information in Spanish despite the 
disproportionate impact the pandemic had on Latino communities.338 
Signage and intake questions went untranslated in New York’s China-
town, and Colorado provided no interpreters in Navajo, Pueblo, Zapotec, 
and Mixtec for its federally recognized Tribes.339 In the LEP woman’s 
story at the introduction of this Article, her year-long attempt to receive 
unemployment benefits and pandemic assistance occurred, in large part, 
due to meaningful access failures that were present at the start of (and 
exacerbated by) the pandemic.340 Such failures do more than put LEP 
individuals and communities at risk; they lead to cascading costs that fall 
on taxpayers, increase public safety-net program dependency, result in 
economic productivity losses, and put the lives of first responders and the 
people who need their help at risk.341  
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When viewed through the lens of crisis—that is, the moment when 
protections are most needed to protect individuals and ensure important 
national priorities—the moral credibility of our current approach to Title 
VI enforcement becomes clear. As one scholar states eloquently:  

[C]ivil rights abuses continue to occur, and continue to visit substan-
tial injury and harm on private litigants. The discrimination that re-
sults from government actions towards and concerning America's 
most vulnerable citizens, at their most vulnerable hour, is perhaps the 
most invidious of all. Government-sponsored discrimination during 
natural disaster makes a mockery of the government's obligation to 
protect, not harm, the public health. It turns on its head, the notion of 
a benevolent government, committed to protecting equality and jus-
tice for all, and it multiplies the already unfathomable horror of being 
victimized by nature at its most extreme. Historically, the most effec-
tive method of holding our government accountable for ensuring 
equality and civil rights in this nation has been private litigation.342 

A system that so frequently fails to ensure federally protected rights in 
times of greatest need is deserving of criticism. More importantly, the 
loss of moral credibility that results from these failures makes LEP 
communities less likely to seek help and participate in programs that 
provide important government services. The cost of these failures affects 
LEP communities directly, but it is ultimately born by the nation as a 
whole, as the educational, health, economic, social, and emergency relief 
goals that drive agency programs are thwarted. Until Title VI protections 
are adequately enforced at all times—but especially during crisis—the 
moral credibility of the law in this area will remain suspect, frustrating 
the purposes that meaningful access protections were created to serve.  

IV. A PROCEDURALLY AND MORALLY LEGITIMATE TITLE VI 

Overall, procedural justice and moral credibility considerations pro-
vide helpful frameworks to understand the delegitimizing effects of Title 
VI’s current implementation, along with the manifold costs this brings to 
LEP communities and the nation. Indeed, “morality and legitimacy often 
complement each other, creating a dual justification for complying with 
the law and with legal authorities.”343 When either or both are undercut, 
destabilization and negative societal consequences will follow.  

While most scholarly commentary concerning procedural justice 
theory and moral credibility comes within the criminal justice context, 
the implications of these principles expand to other areas.344 These prin-
ciples and their criminal justice applications can guide an evaluation of 
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Title VI, especially concerning fair and just enforcement of meaningful 
access rights and the advancement of Title VI’s societal goals. That said, 
there are nuances that arise when considering the Title VI context and 
applying these principles to meaningful access issues facing the LEP 
community. By exploring these applied principles, perhaps the motiva-
tion to affect change will be found, as the legal landscape facing LEP 
individuals is neither procedurally just nor morally credible, and it is 
critical to the health of the country to change this reality.  

A. Moving Society Forward 
First, applying procedural justice and moral credibility theories is 

helpful because they can advance the societal goals of the systems they 
are applied to. For instance, applying these theories to a criminal justice 
context is helpful because they advance the societal goals of public order, 
safety, stability and the resulting economic benefits, aligning with the 
criminal justice system’s pursuit of law and order.345 In the Title VI con-
text, a morally credible and procedurally just system provides LEP 
communities with access to a variety of federal benefits that advance 
different—but far-reaching and numerous—societal goals, including but 
not limited to national economic stability and poverty-eliminating efforts 
rooted in disaster relief or UI;346 public health protections tied to ade-
quate financial assistance and overall care/access concerns in the 
healthcare sector;347 advancing education goals that involve LEP com-
munities;348 and goals related to effective functioning of the judicial and 
criminal justice system itself.349  

For instance, in healthcare settings, ensuring that LEP patients re-
ceive interpretation services can both improve health outcomes and de-
crease costs.350 Effective communication can reduce medical errors and 
their effect on the healthcare sector’s increasing overall costs.351 Inter-
preters may prevent unnecessary emergency room visits, health compli-
cations, and diagnostic tests, all of which affect both individuals and 
taxpayers.352 There is little doubt that the Title VI regime itself, along 
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with its provisions and protections for LEP communities, is legitimate 
and morally credible insofar as it advances societal goals such as these.  

But if recipients do not follow Title VI regulations and if enforce-
ment by the courts and agencies is lacking, the goals of Title VI and the 
benefits they bring to society are undercut. This, in turn, weakens the 
legitimacy of Title VI protections as a whole, as they ring hollow and 
ineffective in the daily experience of LEP communities. In sum, to the 
extent that LEP communities are discouraged from gaining access to 
federal benefits related to these important social sectors and goals, the 
nation at large will suffer alongside LEP individuals and communities.353 
Accordingly, strengthening and enforcing Title VI’s prohibitions against 
language access discrimination is fundamentally an endeavor to protect 
important societal initiatives and buttress the legitimacy of the law in the 
process.  

B. A Broken Criminal Code 

Second, in the criminal justice context, the criminal code functions 
as a prohibition against engaging in criminal activity that violates the 
rights of individuals and the public at large. To the extent that the crimi-
nal code is seen as legitimate and morally just, its prohibitions create a 
deterrent effect that is both normatively powerful and, to a lesser extent, 
based on the threat of punitive enforcement.354 That is, crime is norma-
tively discouraged when the “law assigns liability and punishment in 
ways that the community perceives as consistent with its shared intui-
tions of justice.”355 This, in turn, furthers the societal goals that the crim-
inal code protects. 

In a Title VI context, protections against national origin discrimina-
tion function similarly to a criminal code, prohibiting violations of LEP 
rights, which occur when recipients fail to offer meaningful access as 
required by law. In a sense, recipients engage in a form of “criminal ac-
tivity” within a Title VI framework—whether intentionally or by negli-
gence—by victimizing both LEP individuals and, ultimately, the public 
at large (as societal goals are thwarted). When accountability is lacking, 
whether through insufficient agency enforcement or the courts’ unwill-
ingness to address discrimination claims, the “criminal code” of Title VI 
is broken, resulting in a form of lawlessness amongst some recipients and 
the victimization LEP individuals. In this sense, not only does Title VI 
become less effective at fulfilling its purpose on a practical level but its 
legitimacy as a right-protecting criminal code is also weakened. As the 
normative power of the law fades and punitive enforcement is found 
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lacking, deterrence from “criminal activity” (i.e., violating LEP rights) is 
eviscerated. Recipients are less willing to adhere to the law, LEP indi-
viduals are less likely to rely on their rights or report violations, and 
agency goals (along with the benefits they bring to society) are frustrat-
ed. Accordingly, Title VI’s value as a kind of criminal code that has a 
normative deterrence power in and of itself (based on its legitimacy and 
moral credibility) is currently being called into question.  

C. Participation, Cooperation, and Trust 

Third, within a criminal justice framework, community cooperation, 
participation, and trust of both law enforcement and the judicial system 
as a whole increases when the law and legal authorities operate in moral-
ly credible and procedurally just ways.356 In a Title VI context, adequate 
and fair policing of recipients’ implementation of meaningful language 
access provisions incentivizes LEP communities to pursue federal bene-
fits, persist through administrative difficulties, and do so in a more effi-
cient and effective ways than they otherwise would with linguistic barri-
ers present.357 In this case, the normative motivation is rooted in the view 
that the law and law enforcement aligns with their intuitions of justice 
and will fairly deal with them in advancing the public good.358 They be-
come active and cooperative participants in employment, healthcare, 
education, and other sectors. They take advantage of agency services and 
encourage others to do likewise, furthering the objectives behind recipi-
ent services. This can be seen from the healthcare example above.  

What is more, meaningful access protections that are adequately 
clarified and enforced—with violators being fairly and consistently pun-
ished—discourage recipients from engaging in future violations (i.e., 
“criminal activity”) and incentivize them toward normative practices that 
provide language access in furtherance of the public good. On the other 
hand, if LEP individuals doubt a recipient’s willingness to ensure their 
federally protected rights or agencies and the courts’ willingness to en-
force them—in essence, doubting the legitimacy and effectiveness of the 
law and law enforcement—then they have less incentive to participate in 
these programs in the first place.  

D. Enforcement of LEP Rights 

Fourth, procedural justice and moral credibility theories appropri-
ately focus on and analyze enforcement of the law.359 In the criminal 
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justice context, police, prosecutors, and the courts are the entities that 
bring about such enforcement against criminals. In contrast, the Title VI 
context demands that the OCR, the public (by way of private litigation), 
and the courts enforce meaningful access protections against violating 
recipients.360 Just enforcement procedures and the ability to bring about 
adequate enforcement that is morally credible, further the legitimacy of 
Tile VI—at least in the eyes of LEP communities. Weak enforcement of 
meaningful access protections causes Title VI protections to lose legiti-
macy and inhibit participation in societal goals.  

As has been discussed at length, the ability and willingness of the 
OCR to enforce Title VI regulations is questionable at best.361 Further-
more, the legal loopholes created by Sandoval and the narrow parameters 
for proving intent tie the hands of the courts and individual litigants 
alike, creating a delegitimizing grey area of the law that violating recipi-
ents can freely inhabit without fear of repercussions from the OCR, indi-
vidual litigation, or the courts.362 This hamstringing of private litigation 
is a critically important problem, with one scholar observing in a public 
health context:  

Private litigants bring the passion of personal experience with dis-
crimination to bear in civil rights litigation. They offer inside infor-
mation about discrimination otherwise unavailable to administrative 
enforcers. Also, they add to the limited personnel and other resources 
available to administrative enforcers. Through these means, private 
litigants are not hindered by a “stake” in the very government against 
whom discrimination charges are being brought. With these ad-
vantages in mind . . . [we must] create new opportunities for private 
Attorneys General to hold local, state and federal governments ac-
countable for their role in creating certain public health disparities.363 

When considering expanded avenues of proving intent,364 courts should 
take these enforcement issues into account and embrace a private liti-
gant’s role in ensuring that adequate enforcement occurs. The OCR’s 
issues are out of the courts’ control, but judges can rehabilitate procedur-
ally and morally just enforcement mechanisms by expanding the hori-
zons of what constitutes intent and allowing cases to move forward.365 
Given that there are reasonable avenues for doing so both within Title IX 
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law and court precedent itself,366 this expansion of intent is as feasible as 
it is necessary.  

V. CHARTING A NEW COURSE 

A. Revisiting What Counts as Intentional Discrimination 
Given the Supreme Court’s prohibition on disparate impact claims 

and the many inherent barriers in proving traditional intentional discrim-
ination, the Court and scholars have articulated an expanded definition of 
intentional discrimination that can provide avenues for LEP relief.367 The 
foundation for this expanded definition is rooted in Title IX case law.368 
Because Title IX is modeled after Tile VI and is in many ways substan-
tively identical, harassment and deliberate indifference intent frame-
works found in Title IX cases can inform expanded avenues for proving 
intentional discrimination in Title VI language access claims.369 Cases 
such as Sandoval, Franklin v. Gwinnett County Public Schools,370 Gebser 
v. Lago Vista Independent School District,371 Davis ex. rel. LaShonda D. 
v. Monroe Country Board of Education,372 and Jackson v. Birmingham 
Board of Education373 (the Gebser line of cases) reveal “that although the 
Court has indicated that a plaintiff must demonstrate intentional discrim-
ination to sustain a claim under Title VI and Title IX, intent has a wider 
meaning than the traditional [understanding of intentional discrimina-
tion].”374  

In the Title IX context, deliberate indifference theory is generally 
applied to situations in which a defendant has notice of ongoing harass-
ment or discrimination but is deliberately indifferent to it, evidenced by a 
refusal to rectify the discriminatory misconduct within their control.375 It 
involves four basic elements: (1) an official has the authority and power 
to correct discrimination; (2) the official has notice of liability should the 
prohibited discrimination occur; (3) the official has actual notice of the 
misconduct; and (4) the official is deliberately indifferent to discrimina-
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tory violations.376 In Davis, the Court held that a recipient had the author-
ity and power to correct Title IX violations when they occurred on school 
property during school hours.377 Furthermore, the Court found that the 
notice requirements could be satisfied if the school board knew that vio-
lations would incur liability under Title IX, a governing body issued 
warnings about the violations (the National School Boards Association in 
that case), and the OCR provided guidance on the violations.378  

Analogously, in the Title VI context, recipients have the authority 
and power to correct meaningful access violations if they occur on recip-
ient property (e.g., a DWS office) and during business hours. Agency or 
OCR guidance similarly provides recipients notice of many meaningful 
access requirements, likely satisfying the deliberate indifference notice 
requirements. For this reason, it is imperative that agencies retain or cre-
ate clear guidance concerning language access protections despite the 
revocation of EO 13166; otherwise, plaintiffs may struggle to demon-
strate that the notice requirement is met. Furthermore, when violations 
are open and obvious—such as failures to translate vital documents or 
include language access notices for LEP individuals—actual knowledge 
of violations should be clear. All these factors (and more) were present in 
the case at the introduction of this Article; indeed, the DOL 2017 inves-
tigation and subsequent settlement put DWS on formal notice of sys-
temwide access issues.379 Accordingly, in that case and in others, delib-
erate indifference could be utilized to hold recipients liable for tacitly 
allowing a discriminatory impact on LEP individuals to continue despite 
congressional intent and agency guidance directing them to do other-
wise.380  

An analysis of the Gebser line of cases reveals that courts have im-
posed liability when a defendant makes conscious, value-driven choices 
in implementing its programs that have direct, discriminatory effects on 
protected groups in direct violation of both the congressional intent be-
hind Title IX (or Title VI) and the affirmative obligations imposed on 
recipients to enforce its provisions as defined through agency guid-
ance.381 Though traditional discriminatory intent may not always be pre-
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 377. Davis, 526 U.S. at 647–48, 650. 
 378. Id. at 647–50 (specifying that liability attaches when funding recipients are deliberately 
indifferent to harassment despite having “actual knowledge, that is so severe, pervasive, and objec-
tively offensive that it can be said to deprive the victims of access to the educational opportunities or 
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(Kelly, J., dissenting) (“Considering DWS's ‘historical background’ with respect to the provision of 
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access protections and guidance will become more discretionary on an agency-by-agency basis, 
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sent, value-judgements concerning meaningful access or the lack of en-
forcement of non-discriminatory policies involve “choices that indicate a 
particular stance toward the elimination of discrimination and inequality 
in their programs.”382 These (in)actions can embody an “official decision 
by the recipient not to remedy the violation.”383 When the recipient has 
the requisite control to prevent or remedy discrimination within its pro-
grams but fails to do so by choice, these value choices can become the 
direct cause of ongoing discrimination and liability can be imposed even 
when the discrimination is done by a third party.384  

Liability is further established when the defendant’s deliberate in-
difference to ongoing discrimination stands in direct opposition to con-
gressional intent, regardless of whether the defendant desired or created 
the discrimination, because the defendant “allowed inequality and dis-
criminatory practices contrary to congressional objectives to persist.”385 
Lastly, the holdings in the Gebser line of cases seem to create an affirma-
tive requirement for Title VI recipients (via the requirement placed on 
the Title IX defendants in those cases) to enforce non-discriminatory 
policies in ways that fulfill, rather than inhibit, the congressional objec-
tives of Title VI.386 In sum, liability occurs when a “federal fund recipi-
ent’s inappropriate response to an activity within its programs . . . lies 
somewhere between traditional intentional discrimination and purely 
unintentional discrimination.”387 In order to embrace change and move 
toward procedural justice within Title VI, courts must be willing to em-
brace an expanded definition of intentional discrimination in way thar 
mirror intentionality under Title IX. 

B. Rebuilding the Protective Fabric of Title VI 
Aside from enlarging Title VI’s intent standard to inhabit a grey ar-

ea between traditional disparate treatment and disparate impact discrimi-
nation, numerous other judicial solutions remain. The Court could over-
rule Sandoval, allowing for a private right of action concerning disparate 
impact violations.388 If Sandoval remains in place, courts should create a 
separate avenue for relief under the APA by reversing the trend of chan-
neling suits away from the APA’s purview via the “adequate remedy” 
§ 704 maneuver in Women’s Equity.389 Because the ruling in Women’s 
Equity was premised on the availability of an adequate remedy within 
  
creating variability as to whether a given agency provides guidance-related “notice” concerning 
potential violations.  
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 384. Davis ex rel. LaShonda D. v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 646–47; 
Black, supra note 51, at 389. 
 385. Black, supra note 51, at 393. 
 386. Id. at 395–96. 
 387. Id. at 409 (emphasis added). 
 388. Yarrell, supra note 208, at 540.  
 389. Ceballos, Engstrom, & Ho, supra note 145, at 429.  
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Title VI that no longer exists, other scholars have discussed this possibil-
ity at length.390 Challenges to this option remain—primarily, judicial 
reviewability barriers erected by Heckler v. Chaney.391 But creative solu-
tions are available that would result in both the APA and Title VI becom-
ing more procedurally just;392 furthermore, the Court could affirm a right 
of action for LEP plaintiffs through 42 U.S.C. § 1983 by holding that 
violations of Section 602’s disparate impact regulations (currently only 
enforced by the OCR) amount to a violation of a “federal right to be free 
from disparate impact discrimination,” thus granting LEP individuals a 
private right of action.393 However, the Court has seemingly foreclosed 
this latter option.394  

There are also opportunities for congressional and executive action, 
although these options are unlikely in the short term given the current 
administration’s stated priorities. First, Congress could choose to act by 
explicitly including a right of action for disparate impact claims within 
Title VI’s protections.395 Second, Congress could authorize adequate 
funding and resources for the OCR, aiding its ability to investigate and 
enforce Title VI compliance in the absence of private litigants’ ability to 
bring disparate impact suits.396 Third, agency guidance could be sharp-
ened to offer less discretion, more clarity, and sharper teeth for enforce-
ment of meaningful access provisions.397 In line with this, congressional 
or executive action could require agencies to affirmatively consider dif-
ferential impacts in more specific ways and require disparate-impact 
assessments.398  

Of these possibilities, the option most within the courts’ control is a 
decision to further embrace the expanded definitions of intent highlight-
ed above and those borrowed from Title IX’s deliberate indifference cas-
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es. In doing so, courts will allow LEP plaintiffs to bring claims that more 
closely honor the congressional intent of Title VI,399 provide much need-
ed relief to already-vulnerable individuals,400 and add an accountability 
mechanism for recipients who violate meaningful access requirements.401 
Similarly, scholars are calling on “agencies to accept their responsibility 
and authority” to address circumstances that fall within the grey areas of 
intent, substantiate conclusions, and draw lines of liability to empower 
both plaintiffs and the courts.402 Agencies have the expertise and ability 
to provide specificity for the courts, including by providing courts guid-
ance as to which circumstances recipients should be considered “on no-
tice” for Title VI violations and potentially liable if they fail to rectify 
them.403 The question is whether they will choose to do so. 

CONCLUSION 

This Article demonstrates that the implementation of Title VI is 
fundamentally broken, given its ongoing failure to protect or provide 
relief for vulnerable communities from systemic violations of their fed-
erally mandated rights. In large part, accountability has been substantial-
ly hindered by the shackles of Sandoval and the anemic enforcement 
provided by an under-resourced OCR. Solutions abound, but this Article 
specifically argues for adopting an expanded definition of intent, one 
shaped around Title IX’s deliberate indifference framework and focused 
on recipients’ intentional decisions to refrain from rectifying repeated 
Title VI violations. Doing so creates a legal middle-ground between tra-
ditional disparate treatment and disparate impact claims, forming a 
breathing space in the law that affords individuals a chance to protect 
their rights and increase accountability for recipients. As this middle 
ground has proven successful in resolving factually complex situations 
such as workplace harassment, there is little reason to withhold it from 
at-risk communities.  

This Article focuses on the high cost of judicial inflexibility and in-
action by viewing this problem through the lens of meaningful access 
rights and their effects on LEP communities. As has been made clear 
throughout the Article, the current state of Title VI starts with life-
threatening consequences for LEP individuals and snowballs into desta-
bilizing and delegitimizing effects on Title VI law itself. The law’s cur-
rent approach is built on procedurally unjust and morally illegitimate 
foundations, not least because LEP communities are some of the nation’s 
most procedurally disadvantaged and socially vulnerable even in the best 
of times. Language access is critical to ensuring that they are able to re-
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ceive a myriad of public services that benefit individuals and further na-
tionwide social and economic goals of the general public. Their current 
inability to make their voices fully heard, to fully participate in deci-
sion-making, to adjudicate concerns in an effective and appropriate fo-
rum, and to be made whole through the individual and systemic-focused 
remedies afforded by judicial review, all serve to hobble the procedural 
legitimacy of Title VI law. What is more, the law’s inadequate perfor-
mance in the best of times is an inappropriate point of reference. Given 
the gravity of Title VI’s ambitions and the focus of its protections, the 
ability of Title VI to protect LEP communities in times of greatest 
need—during crisis—is the measuring stick for its moral legitimacy and 
effectiveness. That it has too often failed to provide such protections 
undercuts its moral legitimacy going forward.  

Courts must rely on these motivational alarms to make room for ju-
dicial remedies that provide accountability and ensure that protected 
rights are afforded to the individuals and communities entitled to them. 
Doing so would enhance the procedural and moral legitimacy of the law, 
restoring the normative power of Title VI. In the case of LEP meaningful 
access requirements, recipient compliance would be encouraged both 
normatively and through the punitive accountability that private litigation 
provides, leading to better societal outcomes for LEP communities and 
furthering the various goals of recipients and government agencies. This, 
in turn, would protect LEP individuals and the nation not only in normal 
times but especially in otherwise life-threatening times of crisis. Accord-
ingly, it is imperative that courts act to ensure that a procedurally just and 
morally credible Title VI is available to all who fall under its protective 
umbrella. 


