THE DECISION TO CONFESS FALSELY TWENTY-FIVE YEARS
LATER: WINDOWS AND WALLS IN EMPIRICAL
PSYCHOLOGICAL AND LEGAL SCHOLARSHIP
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In 1997 Richard Ofshe and I published The Decision to Confess
Falsely: Rational Choice and Irrational Action in the Denver Law Review
as part of an interdisciplinary symposium on coercion, exploitation, and
the law.! This article has since been downloaded over 1,600 times from
my SSRN webpage” and cited numerous times in legal scholarship,’ psy-
chological scholarship, and published appellate court opinions.’ The De-
cision to Confess Falsely is a seminal article that broke new ground in the
social scientific study of police interrogation influence and suspect
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decision-making, psychological coercion, and false confessions. In this
brief Note, I discuss how The Decision to Confess Falsely has made en-
during contributions to research literature on the psychology of police in-
terrogation, coercion, and confessions in the last twenty-five years. [ will
also discuss how the article has been received (and sometimes ignored) in
empirical psychological and legal scholarship. And I will discuss the im-
portance of the article for future empirical and social scientific research on
the psychology and effects of police interrogation practices, as well as the
prevention of wrongful convictions based on false confession evidence.

The Decision to Confess Falsely set out, as the first two sentences of
the article indicate, to answer two fundamental questions: “How do police
elicit confessions from the innocent? Why do the innocent confess to
crimes that carry lengthy prison sentences, life imprisonment[,] or execu-
tion?”® To do so theoretically, we drew on microeconomic game theory,’
the social psychology of influence,® and the earlier work of Barrie Irving
and Linden Hilgendorf’ to develop: (1) a process model of how American
police interrogations sequentially unfold; (2) the psychological goals po-
lice interrogators seek to accomplish; (3) the interrogation techniques
American police use; (4) the psychological effects of these techniques on
innocent suspects; and (5) how and why these interrogation techniques
sometimes lead innocent suspects to make or agree to false confessions.
Empirically, we illustrated the step-by-step process of psychological in-
fluence during interrogation, and its effect on innocent suspects’ deci-
sion-making, using transcripts of recorded interrogations and case materi-
als that Richard Ofshe and I had collected from 1987 to 1997.

The Decision to Confess Falsely empirically explained and illustrated
how police interrogators successfully move (presumed guilty but factually
innocent)' suspects from denial to admission.'' To accomplish this goal,
American police interrogators first seek to break down suspects’ confi-
dence in their denials of guilt by causing them to perceive that they are
caught, that no one will believe their assertions of innocence, and that
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resisting the interrogators’ accusations is therefore futile.'* Second, inter-
rogators seek to induce or incentivize suspects to believe that, given the
available options for someone in their situation, it is in their best short-term
and long-term interests to stop denying the interrogators’ accusations and
comply with the interrogators’ demands and requests.”* In addition, The
Decision to Confess Falsely analyzed the psychology and cumulative sig-
nificance of numerous time-sequenced and goal-directed interrogation
techniques (e.g., accusations,'* “false evidence ploys,”'® “the accident sce-
nario technique,”'® and threats and promises'’); the post-admission inter-
rogation process through which interrogators format or script the suspect’s
confession narrative;'® and the significance and logic of the post-admis-
sion narrative for evaluating the reliability of interrogation-induced con-
fession evidence.'” In addition, in The Decision to Confess Falsely, we
proposed a modification of Saul Kassin and Lawrence Wrightsman’s 1985
taxonomy of psychological types of false confession,?® extending it to be
a more empirically and analytically inclusive five-fold taxonomy.*'
Through the interrogation transcript and case of Edgar Garrett,”* we illus-
trated the highly counterintuitive step-by-step process of influence and de-
cision-making that leads suspects to make a “persuaded” false confes-
sion—a factually false confession given by someone who has lost confi-
dence in the reliability of their memory but has nevertheless come to be-
lieve that they most likely committed the crime in question”*—and its de-
fining characteristics.**

Building on our extensive empirical and psychological analysis of
real-world interrogation transcripts, as well as on my earlier published re-
search and writing, *> The Decision to Confess Falsely advocated that po-
lice be required to electronically record all interrogations in their entirety
to provide criminal justice investigators, officials, and decision-makers
(police, prosecutors, defense attorneys, judges, and juries) with an objec-
tive, comprehensive, and reviewable record of what occurred during this
crucial, and often disputed, evidence-gathering process.”® Specifically, a
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full electronic recording of police interrogations would allow criminal jus-
tice officials and decision-makers to objectively resolve disputes about
what police and suspects said and did during an interrogation; whether im-
proper or high-risk interrogation techniques such as implied or explicit
threats and promises were used; and whether investigators contaminated
(i.e., leaked or disclosed nonpublic details) to the suspect that were then
incorporated into the suspect’s confession statement, as so often happens
in police-induced false confessions that lead to wrongful conviction.?” In-
deed, it was the very existence of recorded interrogation transcripts that
made the analysis and illustration of police interrogation practices and sus-
pect decision-making in The Decision to Confess Falsely possible in the
first place. When The Decision to Confess Falsely was published, only two
states (Alaska®® and Minnesota®) required that police interrogations be
electronically recorded. At the time of this writing in 2022, the number has
risen to thirty.*

The empirical, psychological, and social scientific study of police in-
terrogation and false confessions dates back to 1908.%' This field was ad-
vanced in the 1960s and 1970s by well-known empirical researchers such
as Philip Zimbardo,** Daryl Bem,** and Christina Maslach,** among oth-
ers,”” and it was modernized in the early to mid-1980s by the pioneering
research of Saul Kassin, Lawrence Wrightsman, and Gisli Gudjénsson.*®
By 1997, the empirical, criminological, and psychological study of police
interrogation, psychological coercion, and false confessions was well-es-
tablished and generally accepted in social science.”’” In the twenty-five
years since then, the field has exploded with hundreds of experimental,
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field, archival and documentary, survey, vignette, and interview-based
studies, articles, and books.*®

The Decision to Confess Falsely was a seminal contribution to this
robust research literature in 1997 and remains so today for several reasons.

First, The Decision to Confess Falsely was the first article to analyze
and illustrate the social psychology of police interrogation practices and
the elicitation of confession statements using transcripts of recorded police
interrogations. In its famous Miranda v. Arizona® decision in 1966, the
United States Supreme Court stated that there was no direct way to empir-
ically study police interrogations in America, and therefore relied on po-
lice interrogation training manuals in their analysis as an indirect proxy
for what actually occurs during police interrogation.*’ Since the Miranda
decision, several researchers, including myself, have directly (qualita-
tively and quantitatively) studied the interrogation process by observing
police interrogations in real time.*' But few scholars have relied on rec-
orded interrogation transcripts,” an excellent source of real-world data
that has been underutilized by contemporary empirical psychological and
criminological researchers who instead tend to rely on experimental data
and the analysis of secondary data sources in their studies of interrogation
and confession.* Fewer still have systematically analyzed recorded inter-
rogations in the aggregate.** Twenty-five years after it was published, The
Decision to Confess Falsely remains the most thoroughgoing, arti-
cle-length study of interrogation and confession based on transcripts of
recorded interrogations, which are arguably the best source of data avail-
able to understand the psychological effects of police practices and
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techniques on suspect behavior, decision-making, and statements in the
interrogation room.*

Second, The Decision to Confess Falsely innovatively put forward a
social psychological process model to identify, analyze, and explain the
step-by-step influence process of police interrogation and its psychologi-
cal effects on suspects. This was a substantial empirical and theoretical
advance over most research on police interrogation and confessions pre-
sent in 1997, and even now. Most empirical research on police interroga-
tion and confessions is atheoretical and variable-centered, treats interroga-
tions as static, and reports granular findings based on narrow research
questions.*® To be sure, this is how the day-in and day-out empirical re-
search of normal science proceeds in other scientific disciplines as well.*’
The Decision to Confess Falsely stands out because it developed an em-
pirically driven conceptual model that treated police interrogation influ-
ence and suspect decision-making as a dynamic psychological process that
is sequential, cumulative, interactive, iterative and reiterative, time-sensi-
tive, and goal-driven. The Decision to Confess Falsely created the blue-
print for future process-oriented empirical studies of the social psychology
of police interrogation and suspect confessions.* The field would benefit
from more process-oriented (rather than only variable-oriented) empirical
studies of the psychology, causes, correlates, and consequences of the de-
cision to confess, and especially from process-oriented studies of interro-
gation-induced false confessions.

Third, The Decision to Confess Falsely introduced several founda-
tional terms and concepts into the social science research literature on po-
lice interrogation and false confession. Significantly, in The Decision to
Confess Falsely, Richard Ofshe and 1 coined the terms “false evidence
ploy” (the standard and widely used*’ interrogation technique of confront-
ing a suspect with false or fabricated evidence),’® “contamination” (the in-
terrogation practice of educating the suspect about nonpublic crime de-
tails),’! and the “post-admission narrative” (the account of how and why
the suspect likely committed the crime).”> The term false evidence ploy
(sometimes abbreviated by other scholars as FEP)>® was immediately and
universally adopted and integrated into the social science research litera-
ture on police interrogation by scholars, and it has been the subject of
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numerous studies, analyses, and commentaries.’* The term and concept of
contamination has also been the subject of numerous studies,” and the
term post-admission narrative is routinely used as an analytic descriptor in
the research literature.’® Prior to The Decision to Confess Falsely, social
science researchers lacked a vocabulary for the most common types and
techniques of police interrogation deception; had neither put a name on the
interrogation practice of feeding details to suspects nor fully recognized
its importance; and had failed to analytically distinguish or recognize the
significance between the pre-admission and post-admission phases of po-
lice interrogation.”” All three terms have become foundational concepts in
the lexicon of empirical social science scholarship on police interrogation
and confession-taking.

Fourth, The Decision to Confess Falsely modernized the study of in-
terrogation inducements and incentives to confess—an interrogator’s ap-
peals to self-interest that seek to persuade a suspect that they will be better
off if they stop denying and start confessing and worse off if they do not.
As I wrote in 1996, one year prior to the publication of The Decision to
Confess Falsely, police interrogation consists of both “negative incen-
tives” (“tactics that suggest the suspect should confess because no other
course of action is plausible”)®® and “positive incentives” (“tactics that
suggest the suspect will in some way feel better or benefit if [they] con-
fess”).> In The Decision to Confess Falsely, we extended the analysis of
positive incentives by arraying the strength of the incentive along a con-
tinuum based on the tangibility of the benefit that was offered: from
low-end inducements that offered moral, psychological, communal, or
self-image benefits in exchange for confessing;*’ to mid-range or systemic
inducements that suggested a suspect’s case would be processed more fa-
vorably by police, prosecutors, judges, and juries in exchange for confes-
sion;®' to high-end inducements, such as implicit guarantees and promises
of leniency or freedom in exchange for confessing, and implicit or explicit
threats of harsher treatment, higher charges, or longer prison sentences in
the absence of confessing.®? Our empirical analysis demonstrated that not
all inducements are created equal. Systemic inducements, especially
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61. Id at 1060-61.
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high-end inducements, are almost always involved in interrogations that
lead to confessions from an innocent suspect.®® Further, American police
interrogations that result in false confessions typically do so after a psy-
chologically coercive negotiation where police implicitly or explicitly
seek to persuade a suspect that they will receive higher charges or harsher
punishment if they do not confess.®* As we argued in The Decision to Con-
fess Falsely, negative incentives (accusations, attacks on denials, and true
or false evidence ploys) work to shift a suspect’s perception of their situa-
tion from confident to hopeless while positive incentives (low-end,
mid-range or systemic, and high-end inducements) seek to persuade a sus-
pect that it is in their short- and long-term best interest to confess, and thus
elicit the admission.®

Fifth, The Decision to Confess Falsely distinguished between “co-
erced-internalized” false confessions and persuaded (coerced and non-co-
erced) false confessions. In Kassin and Wrightsman’s original formula-
tion, a coerced-internalized false confession was defined as “when the sus-
pect—through the fatigue, pressures, and suggestiveness of the interroga-
tion process—actually comes to believe that [they] committed the of-
fense.”®® Further, Kassin and Wrightsman noted, “What is frightening un-
der this stronger form of false confession is that the suspect’s memory of
[their] own actions may be altered, making its original contents potentially
irretrievable.”®” In The Decision to Confess Falsely, we distinguished be-
tween “internalized belief change,” which refers to the social psychologi-
cal process by which individuals come to learn and accept a set of enduring
values and beliefs that persist over time and across a wide variety of situ-
ations, and “persuaded belief change,” which may be temporary and not
persist over time or across a wide variety of situations.®® Based on our
empirical analysis of real-world cases involving persuaded false confes-
sions, we argued that in this type of false confession, the suspect does not
internalize permanently false memories, but instead they are temporarily
persuaded to believe that it is more likely than not that they must have
committed a crime they have no memory of committing. The suspect then
expresses their uncertain belief state in a language of speculation, confab-
ulation, and inferential reasoning. Hence our argument and empirical
demonstration in The Decision to Confess Falsely that the term “persuaded
false confession” more accurately captures this type of false confession
than the term internalized false confession. This is because the underlying
psychological process of interrogation-induced belief change in these

63. Id at 1077.

64. Id

65. Id. at 1060-61.

66.  Confession Evidence, supra note 20, at 78.

67. Id.

68.  Richard J. Ofshe & Richard A. Leo, The Social Psychology of Police Interrogation: The
Theory and Classification of True and False Confessions, 16 STUD. L. POL. & SoC’y 189, 209, 215
(1997).
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types of false confession cases more closely resembles the process of per-
suasion than internalization.®

Despite these original and enduring contributions, The Decision to
Confess Falsely has received far more attention, engagement, and citation
by empirical legal scholars, law professors, lawyers, and courts than it has
from social science researchers in the psychological and criminological
community who empirically study and write about police interrogation
and false confession. My sense is that this is true for at least two reasons.
First, psychological researchers (mostly social and cognitive psycholo-
gists) are primarily trained in the experimental tradition of data-gathering,
analysis, and presentation, and the empirical analysis in The Decision to
Confess Falsely obviously did not involve an experimental or laboratory
study. And second, the psychological community of interrogation and con-
fession researchers tends to either ignore or not pay much attention to em-
pirical scholarship that is published in law reviews. This is likely because
law reviews (and non-psychology journals) are not the journals of their
home field and follow many different conventions than psychology jour-
nals (e.g., length, footnote format, and peer review). To my surprise, and
to the best of my knowledge, no psychological researchers have ever cred-
ited Richard Ofshe and I with coining the terms and concepts false evi-
dence ploy, contamination, or post-admission narrative, even though these
terms are widely used in the scholarly literature, have become core con-
cepts, and are now a standard part of the lexicon. It is as if these founda-
tional terms and concepts just emerged out of thin air in 1997 and then
subsequently became a regular part of the vocabulary of concepts in the
body of empirical social science research on police interrogation and con-
fessions. I believe that had The Decision to Confess Falsely been published
in a traditional psychology and law journal, such as Law and Human Be-
havior for example, it would have been more widely read, recognized, and
cited by the social science researchers who empirically study police inter-
rogation, psychological coercion, and confessions.”

If my observation is correct, this raises the broader question of what
we might call the windows and walls between empirical psychological
scholarship on police interrogation and suspect confessions that is pub-
lished in mainstream psychology and law (or cognitive psychology or so-
cial psychology) journals and empirical psychological scholarship on this
subject that is published in law reviews. The importance of interdiscipli-
nary and multidisciplinary scholarship has long been emphasized in social
science and law. But an interdisciplinary or multidisciplinary approach

69.  See also POLICE INTERROGATION, supra note 23, at 210-11.

70.  For example, Saul Kassin and Karlyn McNall coined the terms “minimization” and “maxi-
mization” in 1991. See Saul M. Kassin & Karlyn McNall, Police Interrogations and Confessions:
Communicating Promises and Threats by Pragmatic Implication, 15 LAW & HUM. BEHAV. 233, 233
(1991). In the social science research literature on police interrogation and false confessions, Kassin
and McNall are routinely cited for coining these important terms and concepts, as they should be. See
Kassin et al., supra note 43, at 12.
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requires that we not only collaborate with scholars from different back-
grounds or with different disciplinary domain assumptions and methodo-
logical skills, but perhaps even more fundamentally, that we read each
other’s relevant journals even if they do not follow the same format, cita-
tion, and review conventions as our own. It also requires that empirical
scholars in article-centered disciplines (such as psychology) read relevant
books by authors in disciplines that are more book-centered (such as law,
sociology, and criminology). Failing to do so results in not identifying or
recognizing the source of concepts and terminology in our field of study
as mentioned above; it also leads scholars to report empirical concepts and
findings as entirely new and original even when they were already previ-
ously discovered and written about by other researchers, essentially rein-
venting a wheel without seeing the duplicative endeavor as a failure of
literature review and an extension of earlier research and publication.”

Going forward, my hope is that the conceptual and empirical founda-
tions laid in The Decision to Confess Falsely will continue to inform future
empirical scholarship on the psychology of police interrogation and con-
fessions, as follows. First, I hope that empirical social science and legal
researchers will draw more heavily on transcripts, videos, and audios of
recorded interrogations as a source of rich, varied, and ecologically valid
real-world data. Second, that researchers will study interrogation and con-
fession as a dynamic, interactive, and cumulative process rather than only
as a static and variable-centered one. Third, that researchers will continue
to document and analyze the role that incentives and inducements play in
eliciting the decision to confess falsely and not only “minimization” and
“maximization” strategies that communicate implicit promises through
pragmatic implication, but also more explicit police interrogation negoti-
ation techniques and strategies that directly communicate threats of

71.  For example, in my 2008 empirically based book, Police Interrogation and American Jus-
tice, 1 wrote in great detail about the narrative content of confession statements that made false con-
fessions credible and persuasive (e.g., a coherent and believable story line; motives and explanations;
general and specific crime knowledge and details; expressions of emotion; and acknowledgments of
voluntariness). POLICE INTERROGATION, supra note 23, at 169-81. In this discussion, I also coined the
term “Error Insertion Trick.” Id. at 175-76. (describing how it works, “In this ploy, interrogators will
write out the suspect’s confession (rather than letting the suspect compose it himself), intentionally
inserting spelling and other trivial errors into the statement. The interrogator will then ask the suspect
to correct and initial the errors so that the written confession appears not only to be the product of the
suspect’s free will but also reliable and correct (or at least corrected).”). Compare this with the very
similar analysis found five years later in an article by Appleby, Hasel, and Kassin. See Sara C. Ap-
pleby, Lisa E. Hasel, & Saul M. Kassin, Police-Induced Confessions: An Empirical Analysis of Their
Content and Impact, 19 PSYCH., CRIME & L. 111, 125 (2013) (“In addition to indicating the presence
of visual and auditory details, our content analysis reveals that false confessions obtained in the US
contain statements about jealousy, revenge, sexual frustration, alcoholic intoxication, peer pressure,
and other possible crime motives; minimizing themes that provide face-saving excuses and moral jus-
tification; assurances of voluntariness; apologies and expressions of remorse; and corrected errors, the
presence of which should only be known to the perpetrators. In addition, these results show that at
least two common aspects of false confessions—crime details and motive statements—create complex
narratives that are highly credible and highly incriminating . . . .””). For another example, compare
POLICE INTERROGATION, supra note 23, at 175-76 (coining and describing “the error insertion trick,”
as mentioned above), with DUPED, supra note 30, at 165 (describing the same concept and calling it
“the error correction trick”).
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harsher punishment and promises of leniency to elicit the decision to con-
fess. Finally, I hope that empirical social scientists will continue to refine
our psychological understanding of the processes of influence, coercive
persuasion, and suspect decision-making that explain how police elicit
confessions from the innocent and why the innocent sometimes confess to
crimes that carry lengthy prison sentences, life imprisonment, or execu-
tion.



